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Ⅰ Introduction

① OnAugust31,1998,theSouthernBluefinTuna（SBT）casearosewithtwo

StatementsofClaim andGroundsonWhichTheyareBasedbyAustraliaandNew

Zealand（A/NZ）deliveredtoJapan.A/NZcommencedthearbitrationproceed-

ingsagainstJapanunderAnnexⅦ oftheUnitedNationsConventionontheLawof

theSea（UNCLOS).PendingtheconstitutionoftheArbitralTribunal（AT),A/

NZeachfiledarequestfortheprescriptionofprovisionalmeasureswiththe

InternationalTribunalfortheLawoftheSea（ITLOS）underArticle290（5）of

UNCLOS.OnAugust27,1999,ITLOSprescribedcertainprovisionalmeasures

findingthatthisAT wouldhave
1)

jurisdiction.AT decidedthatitwaswithout

jurisdictiontoruleonthemeritofthedisputeonAugust4,
2)

2000.

Thecoreofthisdisputeconsistedinthedeterminationofthedispute：identifica-

tionofthesubjectofthedisputeandthedeterminationofthegoverninglawoverthe

disputeas
3)

well.

UnderArticle290（5）ofUNCLOSITLOSmayprescribeprovisionalmeasures

onlyifitconsidersthatprimafaciethearbitraltribunalwhichistobeconstituted

wouldhavejurisdiction.Aboveallthings,thatadisputeconcernstheinterpretation

orapplicationofUNCLOSistheprerequisiteforanarbitraltribunalestablished

underAnnexⅦ ofUNCLOStohavejurisdiction.Japan,ontheonehand,andA/

立教法学 60号（2002)

(１)156



23 RIREJIME-60 0002 140410

NZ,ontheotherhand,agreedthattherewasadispute,buttheyweredivided

concerningthecharacterizationofthedispute.WhileJapandefineditasadispute

fallingunderthe1993ConventionfortheConservationofSouthernBluefinTuna

（CCSBT),A/NZdefineditasnotonlyfallingunderCCSBTbutalsounderUN-

CLOS.

② ThisarticlewillexaminethedeterminationofthedisputeintheSBTcase.

Thefocuswillbeplacedupontheissueofjurisdictionrationemateriae：whetherthe

disputeconcernstheinterpretationorapplicationofUNCLOS.Inaddition,other

relatedissueswillbealsodealtwith,suchas,thoseofrightswhichshouldbe

preservedbyprovisionalmeasures,mootnessofthecaseandthelegalnatureofthe

dispute,asfarastheyholdanyrelevancetothedeterminationofthedispute.

Afterconfirmingcriticalimportanceofjurisdictionrationemateriaeforsettingin

motionthedisputesettlementproceduresestablishedunderUNCLOSinⅡ,asuc-

cinctanalysisoftherelevantprecedentswillbeprovidedinⅢ.Then,basedupon

anoverviewofthefactsoftheSBTcaseinⅣ,theOrderofITLOSandtheAward

ofATwillbeexamined,indepth,inⅤ andⅥ.

Ⅱ CardinalImportanceofDeterminationofaDispute

forApplicationoftheCompulsoryDisputeSettlement

ProceduresunderUNCLOS

① Therequirementthatadisputeconcernstheinterpretationorapplicationof

UNCLOSmustbesatisfiedforanytribunalsorInternationalCourtofJustice（ICJ),

asenumeratedbyArticle287（1）ofUNCLOS,tohavejurisdictionrationemateriae

overadispute.Ithasbeenpositedthatasforaguidingprincipletointerpretthis

requirement,thefollowingfactsareemphasizedforconsideration：theintentionof

UNCLOStoprovidecompulsorydisputesettlementprocedures,constitutionalityof

UNCLOSoverthelawsoftheseaandinclusivenessofUNCLOSintouchingupon

alltheissuesofthelawofthe
4)

sea.Despitethesefacts,however,itcouldnotbe

overemphasizedthattheintentionoftheStatePartiestoUNCLOSistoacceptits

compulsorydisputesettlementproceduresastheonlymeans,forresolvingdisputes

concerningtheinterpretationorapplicationofUNCLOS.Itwouldnotnecessarily

admitanyall-inclusiveortoobroadaninterpretationofthisrequirement,which

wouldmakeitmeaninglessasarequisiteatall.Certainly,issuesconcerningthelaw

oftheseaarevoluminousandvariousaswell.Thisindeedaccountsforthe

cardinalimportanceoftherequisiteinordertofindadisputeactuallyconcerningthe

interpretationorapplicationofUNCLOSexercisingallprecisionandcaution.
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TherelevanttreatypracticeshavebeendevelopedbothbeforeandafterUNCLOS,

relatingtothelawoftheseaissues.Thepointisthatmanyofthemhasestablished

theirowndisputesettlementprocedureswithintheirtreaty
5)

systems.Unlessother-

wiseshown,theStatePartiestothesetreatiesdoubtlesslyintendthatdisputesunder

thesetreatieswillbesettledbytheirownmechanisms.TheStatePartiestothose

treatiespresuppose,inrelationtothedisputesettlementproceduresunderUNCLOS,

thatadistinctioncanbemaintainedbetweenadisputeunderUNCLOSandone

underindividualtreaties.Whatthismeansisthatadisputeconcerningtheinterpre-

tationorapplicationofindividualtreatiesonthelawoftheseaneverautomatically

formsadisputeconcerningtheinterpretationorapplicationofUNCLOS.Ifsucha

presuppositioncouldnotbesustained,thedisputesettlementproceduresofthose

individualtreatieswouldlosesignificancetoagreat
6)

degree.

Allthemore,inconsideringthecompulsorynatureofthedisputesettlement

proceduresunderUNCLOS,tofindadisputeconcerningtheinterpretationor

applicationofUNCLOSwillrequireeveryprudence.AfterATdeterminedthatthe

SBTdisputewasnotonlyadisputeofCCBSTbutalsoofUNCLOS,nonetheless,in

ordertojustifyitsinterpretationoftheterms“excludeanyfurtherprocedure”in

Article281（1）ofUNCLOS,itemphasizedtheimportanceofrespectingthedispute

settlementproceduresunderindividualtreatiesinstatingthat：

ToholdthatdisputesimplicatingobligationsunderbothUNCLOSandan

implementingtreatysuchasthe1993Convention assuchdisputestypically

may mustbebroughtwithinthereachofsection2ofPartXVofUNCLOS

wouldbeeffectivelytodepriveofsubstantialeffectthedisputesettlement

provisionsofthoseimplementingagreementswhichprescribedisputeresolution

bymeansoftheparties’
7)

choice.

WhileATadmittedtheconcurrentjurisdictionrationemateriaeofdisputesettlement

proceduresofbothUNCLOSandCCSBT,itmaintainedandrespectedtheessenceof

theproceduresunderCCSBT,suchasvoluntarynatureofaribtralandjudicial

procedures,wheninterpretingArticle281（1）ofUNCLOS.

Ingeneral,unlessanindividualtreatyonthelawoftheseaconstitutesaself-

containedregime,anydisputesettlementproceduresotherthanitsownprocedureis

notnecessarilyexcludedfrombeingappliedeventoadisputeunderthe
8)

treaty.In

particular,however,whenproceduresbothunderUNCLOSandunderanindividual

treatyaregiventheirownjurisdictionrationemateriae,namely,jurisdictionovera

disputeconcerningtheinterpretationorapplicationofUNCLOSandjurisdiction

overadisputeconcerningtheinterpretationorapplicationofthetreaty,thereis
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moretobediscussed.

Therearemanyquestionstobeexamined.Howtodetermine,orhowtocharac-

terizeadispute,whetheradisputeofUNCLOSoradisputeofanindividualtreaty,

andbywhom? Whataretherelevantfactorstobeconsideredtodeterminea

dispute? Inadditiontothesegeneralquestions,thefollowingissues,forinstance,

mayberaised.CanasingledisputebeadisputeoftreatyAand,atthesametime,

adisputeoftreatyB? Istheanswertruealsoforanelementoraparticularpoint

ofwhichadisputeconsists?

Onlyonthepremisethatadisputecanhaveadoublenature,namelybeinga

disputeofbothUNCLOSandanindividualtreatyaswell,notonlyproceduresunder

UNCLOSbutalsothoseunderthetreatymightbegivenjurisdictionatthesametime

overthesingledispute.Can,inthesameway,aparticularpointorsubjecttobe

decidedhaveadoublenature? Evenifanindividualorparticularsubjectorapoint

tobedecidedmayhaveonlyauniquenature,adisputecanhaveadoublenature.

Thisisthecase,whenadisputeconsistsofseveralelements whensubjectXis

concerningtheinterpretationofUNCLOSandsubjectYisconcerningtheinterpreta-

tionofanothertreaty.SinceintheSBTcase,ATfoundthattherewasonlyasingle

dispute,andthatithada“double”nature,beingadisputeofUNCLOSandadispute

ofCCSBT.WhetherATsuccessfullyprovedthiswillbeexaminedlater.

② Anissueofdeterminationofadisputeincludestheissueofdeterminationof

thegoverninglawoveraparticulardispute.Tosatisfyarequisitefortribunalsto

havejurisdictionrationemateriae,namely,thatadisputeconcernstheinterpretation

orapplicationofaparticulartreatyensuresthatthistreatyisexactlythegoverning

lawoverthedispute.Partiestoadisputemakeaclaim baseduponalawthat

appliestothefactsinapertinentcontextthathasactuallyraisedaconflictbetween

them.Whenthelegalclaimsopposeeachother,thereexistalegaldispute.Ina

caseinwhichpartiestoadisputearereallydividedontheinterpretationorapplica-

tionofatreaty,thattreatyisthegoverninglaw overthedispute.Inorderto

resolvethedifferenceandsotosettlethedisputebetweenthem,itisindispensable

foracourttomakeadecisioninaccordancewiththisgoverninglaw.

Inthissense,intheSBTcase,too,determiningthedispute,determiningwhether

ornotitwasadisputeofUNCLOSheldcardinalimportancetofindjurisdiction

rationemateriaeofATtoentertainthecase.

IntheSBTcase,theobjectofthecomplaintbytheApplicantswasJapan’scatch

exceedingtheTACpreviouslyagreedandJapan’sunilateralexecutionofitsEFP

program.TheactofJapanunilateralfishing,assuch,whenitisseparatedfromthe
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pertinenthistoryofthepresentdispute,mayfallundertheprovisionsofUNCLOS

andCCSBT,Article87ofUNCLOSandArticle3ofCCBST,for
9)

instance.Compar-

edtothis,however,whentheactwasplacedintheparticularcontextofthedispute,

whatlegalclaimsdiditraiseconcerningunilateralfishingonthehighseasand

regulationsorlimitationsimposedonit,etc? Onwhatlegalgrounddidtheclaims

ofpartiesreallystandandopposeeachother? Whatwasthegoverninglawofthe

presentdispute,UNCLOSorCCSBT? Herepreciselyexistedtheverydifference

betweentheApplicantsandtheDefendant.

Intheprecedentsthatbearrelevancetoanissueofdeterminationofadispute,the

manyfactorstobetakenintoconsiderationarecomplicatedlyinterwoven.Among

thosefactorsarethegenuinerelationbetweenthefactsthathaveraisedadispute

andanallegedgoverninglawoveradispute,acertaindistinctionbetweenanissue

ofapplicablelawandanissueofagoverninglawoveradispute,competenceto

determineadisputeandso
10)

on.

Inthefollowingsection,succinctanalysisoftheprecedentswillbeprovided.

ThisisinordernotonlytomakesomecomparisonwiththeSBTcasebutalsoto

circumscribeandspecifythepointsatissueintheSBTcase.Theprecedentsthat

willbedealtwithincludedecisionsbothatjurisdictionalandmeritsstage.

Procedurallyandsubstantiallythereshouldbedifferencedependingonwhetherthe

decisionsaregivenatjurisdictionalormeritsstage.Despitethisfact,toanalyzethe

basicfactorsinconsiderationandcertainstandardstobeappliedindetermination

ofadisputewouldnotloseitssignificance.

Ⅲ SomeComparativeAnalysisofPrecedents

⑴ RelationbetweenFactsWhichHaveGivenRisetoaDisputeandLegalClaims

FormulatedbyPartiestoaDispute

① ATintheSBTcase,byreferringtotheOilPlatformsCase,confirmedthatin

theSBTcaseandinanyothercaseinvokingthecompromissoryclauseofatreaty,

theclaimsmade,toestablishjurisdiction,mustreasonablyrelateto,orbecapable

ofbeingevaluatedinrelationto,thelegalstandardsofthetreatyinpoint,as

determinedbythecourtortribunalwhosejurisdictionisat
11)

issue.ItisforAT,

accordingtoitsview,todecidewhethertherealdisputebetweenthepartiesdoesor

doesnotreasonably（andnotjustremotely）relatetotheobligationssetforthinthe

treatieswhosebreachis
12)

alleged.

② IntheFisheriesJurisdictioncasequotedbyAT suggestedtwoimportant

factorstobeconsideredinrespecttodeterminationofadispute：first,thesignifi-
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canceofthecontextinwhichadisputehasarisen,andsecond,theobjectivebasison

whichtheCourtdeterminesadispute.

Bothpartiesagreedtotheexistenceofadispute,whiletheywereopposedtoeach

otherastothe“characterization”of
13)

it.

TheApplicant,Spain,characterizedthedisputeasonerelatingtoCanada’slack

ofentitlementtoexercisejurisdictiononthehighseas,ontheonehand,andthe

Defendant,Canada,contendedthatthedisputerelatedtoitsadoptionofmeasures

fortheconservationandmanagementoffisheriesstockswithrespecttovessels

fishingintheNAFORegulatoryAreaandtheirenforcement.Spainassertedthat

theissueofanentitlementofCanadatoexercisejurisdictiononthehighseascould

form anindependentsubjectofadispute,andthatSpaindirectlyattackedthe

legislation,theoriginoftheCanadianmeasuresandenforcementforfisheryconser-

vationnotthemeasures
14)

themselves.Canadaopposedtheseparationofthisissueof

entitlementandlegislationfrom thatofthemeasuresfortheconservationand

managementforfisherystocks,sincethetwosubjectsweresoinextricablylinkedto

eachotherthattheycouldnotbetreated
15)

independently.

Atthepreliminarystageofthecase,toestablishtheCourt’sjurisdiction,themain

pointatissuewastheapplicabilityoftheCanadianreservationattachedtoits1994

declarationofacceptanceofthecompulsoryjurisdictionofICJ.Therelevantpart

ofthereservationprovidedthat“disputesarisingoutoforconcerningconservation

andmanagementmeasurestakenbyCanadawithrespecttovesselsfishinginthe

NAFORegulatoryArea”wereexcludedfromjurisdictionof
16)

ICJ.TheApplicant,in

ordertoexcludetheapplicationofthisreservation,formulatedthedisputeinsuch

awayasnottotouchuponthepointsconcerningconservationandmanagement

measurestakenbyCanadathatwereprovidedintheCanadianreservation.Thus,

theCourt,first,hadtodecidewhetherthisformulationofthedisputebySpaincould

besustained.Sincetheanswerwasnegative,ICJ,second,determinedthedispute,

examiningwhethertheCanadianreservationcouldapplytothedisputeasproperly

formulated.

IntheCourt’sview,thepowertodeterminethedisputeonanobjectivebasis

belongedtothe
17)

Court.ICJexercisedthispoweranddeterminedthedisputealmost

inlinewithCanada’sformulationofthedispute.

ICJfoundthattheessenceofthepresentdisputewaswhetherthefollowing

CanadianactivitiesviolatedSpain’srightsunderinternationallaw：thepursuitof

Estai,thearrestanddetentionofthevesselanditsmasterandmeasurestakenfor

accomplishingthem,arisingfrom Canada’samendedCoastalFisheriesProtection
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Actandimplementing
18)

regulations.Indeterminingthedispute,ICJreiteratedthe

pertinentcontextofthedispute.ItemphasizedthatSpanishcomplaintwasgiven

risetobythesespecificactivitiesofCanada,andthattheyconstitutedthevery

contextinwhichthelegislativeenactmentandregulationsofCanadashouldbe
19)

considered.ICJclearlydeniedtheseparationoftheCanadianlegislativeactsand

regulationsthatSpainallegedasviolationsofinternationallawfromthiscontext,

theparticulareventthathadtriggeredthepresent
20)

dispute.

Thus,ICJdidnotallowthedeterminationofadisputeinanabstractformulation

disregardingthepertinentcontextofa
21)

dispute.Inthepresentcase,thelinkwhich

CanadaemphasizedwasfoundbytheCourtasthelinkbetweentheCanadian

legislativeenactmentsandregulation,ontheonehand,andtheCanadianactivities

determinedbytheCourtasbeingthepertinentcontextofthedispute,ontheother

hand.ThereasonforthedenialbytheCourtoftheSpanishcharacterizationofit,

wasnotbecauseissuesoflegalentitlementandlegislation,asamatteroflogic,could

notbeseparatedfromissuesofconcretemeasuresenforcedbasedupontheentitle-

mentandlegislation.AlthoughtheJudgmentdidnotmentionit,theissueoflegal

entitlement,might,logicallyatleast,beindependentlyandseparatelylitigated

beforetheCourt.Inaddition,asingledisputebeforetheCourtmayhaveseveral

subjects,andICJmayhaveandexercisejurisdictionoveronlyoneofthem.Judge

Vereshchetinclearlyaffirmedthese
22)

points.

Asforthesignificanceofacontextofadispute,ingeneral,thereisnodoubtthat

courtsmustfaceparticularandrealdispute,nothypotheticaloracademicargu-

ments.Therefore,withouttheexistenceofrealconflictsbetweenthepartiesona

certainoutstandingquestion,courtsshouldnotanswerthequestionabstractly.In

thepresentcase,inparticular,ifthelegalentitlementitselfhadbeenthepointsat

whichthepartieswerereallydividedICJshouldhaveentertainedthisrealdispute.

Butthiswasnotthecase.Spaintriedtodefinethedisputedisregardingitscontext

inordertoestablishtheCourt’sjurisdictionwithoutbeinghamperedbytheCanadian

reservation.ICJdismissedthissubjectivedeterminationbytheApplicantofthe
23)

dispute.

WhileICJstatedthatitmustbeginbyexaminingtheApplication,initsconclusion,

itdismissedtheSpanishformulationofthedispute.Thiswasdonebyconsidering

theobjectivebasisofthedisputethatenabledtheCourttoidentifytheexactnature

oftheclaimsandtofindarealsubjectofthedispute.

What,then,istheobjectivebasisonwhichICJdeterminesthedisputedividingthe

parties? Objectivemeans,intheonesense,independencefromparties’contentions,
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asbeingopposedtosubjective.ICJitselfreiterateditsownpowertointerpretthe

submissionsofthepartiesandtodeterminethedisputenotbeingnecessarilybound

bytheApplicationalone.Objectivemeans,intheothersense,beingfreefrom

arbitrarinessoftheCourtindeterminingthedispute.Thisobjectivenesscanbe

ensuredbytheCourt’sfullandthoroughconsiderationnotonlyoftheclaimsinthe

Applicationbutalltherelevantinstrumentsandcircumstanceswheretheparties

couldnotagree,aswellasthevariouswrittenandoralpleadingsplacedbeforethe

Court.

Theobjectivenessmaybequestioned,atthisstage,onlywithregardtothe

identificationofthecontextofthedisputebytheCourt,sincewhatICJdecided,after

findingthecontextofthedispute,wassolelythedenialofseparationoftheissueof

legalentitlementfromthatcontext.AlthoughICJstatedthatthespecificCanadian

activitieshadbeendoneinaccordancewith“Canada’samendedCoastalFisheries

ProtectionActandimplementingregulations,”ICJneitherdefinednorevaluatedyet

thoseactivities.Theissueastowhethertheywereamongmeasuresfortheconser-

vationandmanagementoffisherystockswasoneoftheinterpretativeissues

relatingtotheCanadianreservationaswasexaminedlaterbytheCourt.

Toassuretheobjectivenessindecidingthecontextofthepresentdispute,ICJ,in

itsturn,mightwellhavemorefullydemonstratedtheobjectivebasisthathad

convincedtheCourtthattherewasnotarealconflictbetweenpartiesastotheissue

ofthelegalentitlementassuchallegedbythe
24)

Applicant.

IntheSBTcase,accordingtotheApplicant,thesubjectofthedisputewasdefined

aslegalityunderUNCLOSofJapan’sunilateralfishingonthehighseas.Asstated

before,thereisnodoubtthatthisissue,assuch,logicallymaybeanissuetobe

evaluatedbyUNCLOS.However,thequestionwas,consideringtheparticular

contextofthedispute,whetherthelegalityofJapan’sunilateralfishingunder

UNCLOSformedanindependentsubjecttobedecidedandwasthepointatwhich

thepartiesreallyhadbeendivided.Inthisregard,onwhatobjectivebasisITLOS

andATdeterminedthatthedisputewasoneofUNCLOSwillbereviewedlater.

③ IntheOilPlatformsCase,thattheeventofUSattackinganddestroyingthree

offshoreoilplatformsgaverisetotheconflict,wasnotcontested.Thepartieswere

opposed,inasense,intheevaluationofthecontext.TheApplicant,Iran,ontheone

hand,allegedthatthoseoilcomplexeshadbeenownedandoperatedforcommercial

purposesbytheNationalIranianOilCompany.Asaconsequence,itclaimedthat

theUShadbreachedtherelevantobligationsunderthe1955TreatyofAmity,

EconomicRelationsandConsularRightsbetweentheUnitedStatesofAmericaand
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Iran（the1955Treaty).Thus,IraninvokedasabasisfortheCourt’sjurisdiction,

thecompromissoryclauseofthe1955
25)

Treaty.TheDefendant,theUS,ontheother

hand,contendedthattheattacksanddestructionoftheoilplatformshadoccurred

inthecontextofalongseriesofattacksbyIranianmilitaryandparamilitaryforces

ontheUSandotherneutralvesselsengagedinpeacefulcommerceinthePersian

Gulf.Accordingly,fortheUS,theIranianclaimsrelatingtotheuseofforcedidnot

fallwithintheambitofthe1955
26)

Treaty.

Groundedintheseconflictingevaluationsofthecontext,thepartiesdifferedasto

whetherthejurisdictionalclauseinthe1955TreatyconferredonICJjurisdiction

rationemateriaetoentertainthecase.TheCourtshouldhavehadto,aboveall,not

onlyidentifybutalsocharacterizethecontextinordertodecideitsjurisdiction

underthe1955Treaty.Inthisregard,thepresentcasewasdifferentfrom the

FisheriesJurisdictioncasewhererathertheidentificationofthecontextofthe

disputewasessentialfordeterminingthedispute.

IntheCourt’sview,todecidewhetherithadjurisdictionrationemateriaeunderthe

compromissoryclauseofthe1955Treaty,thefollowingsmustbeascertained：

“whethertheviolationoftheTreatyof1955pleadedbyIrandoordonotfallwithin

theprovisionsoftheTreatyandwhether,asaconsequence,thedisputeisonewhich

theCourthasjurisdictionrationemateriaetoentertain,pursuantto”thecompromis-

soryclauseofthe1955
27)

Treaty.Inordertogivethelatterpartofthiscitation,

“whether,asaconsequence,thedisputeisonewhichtheCourthasjurisdiction

rationemateriaetoentertain ,”anindependentsignificancefromtheformer,the

lattershouldbeinterpretedtomeanthattheviolationoftheTreatypleadedis

exactlythepointatwhichthepartiesaredividedandthatthereisadisputeofthat

kind.

However,inconsideringthelatterpartashavingitsownmeaning,asJudgeOda

properlystatedinhisDissentingOpinion,ICJdidnotdeterminethedispute
28)

itself.

Whatwasreallythedisputeinthiscase? Whatwerethepointsatwhichtheparties

weredivided,andonthebasisofwhatlegalrightsandobligationsdidtheyconflict

witheachother? ICJsaidonly“adisputehadarisenbetweenIranandtheUnited
29)

States.”

AfterICJfoundanexistenceofadisputeasbeingjustquoted,itcontinued“onthe

otherhand,thepartiesdifferonthequestionwhetherthedisputebetweenthetwo

StateswithrespecttothelawfulnessoftheactionscarriedoutbytheUnitedStates

againsttheIranianoilplatformsisadisputeasto”theinterpretationorapplication

ofthe1955Treaty.Thedifferencebetweenthepartiesisplainlyanotherthingthan
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thedisputefoundbytheCourtinthatquotationabove.UnliketheLockerbiecase,

ICJdidnotautomaticallyfindadisputeconcerningtheapplicationofthe1955Treaty.

IntheLockebiecaseICJincludedadisputeconcerningtheapplicabilityofa

particulartreatyamong“disputesconcerningtheinterpretationorapplicationofthe
30)

treaty.” Atleast,intheOilPlatformscase,ICJdidnottakethiscontroversial

positionthatmighthaveledtoenlargementofjurisdictionrationemateriaeundera

compromissoryclauseofthat
31)

kind.

HowtheCourtshouldresolvethedifferencebetweenthepartiestotheapplicabil-

ityofthe1955TreatycloselyrelatestotheformerpointraisedbytheCourtitself,

namelythattheCourtshouldascertainwhethertheviolationallegedfallswithinthe

provisionsofthe1955Treaty.However,withcruciallackofthedeterminationof

thedispute,andwithouttheevaluationofitscontext,ICJenteredintothesimple

interpretationofthe1955Treaty.Asmentionedbelow,whatICJactuallydidwas

toascertainwhethertheIranianclaimscameunderthe1955Treaty.Inthissense,

ICJsubstitutedthequestionofwhethertheviolationallegedfellwithintheprovi-

sionsofthe1955Treatyfortheissueoftheinterpretation,assuch,oftheprovisions

ofthe1955Treaty.

ICJ,first,determinedthattheobjectionsraisedbytheUScomprisedtwofacets：

oneconcerningtheapplicabilityofthe1955Treatyintheeventoftheuseofforce,

andtheotherrelatingtothescopeofvariousarticlesofthe
32)

treaty.ICJthen

examinedtheinterpretativeissuesofthe1955Treatyinthisorder.

TheUSconsistentlydeniedtheapplicabilityofthe1955Treatytothiscase.The

USneverintendedtocontesttheinterpretationassuchoftherelevantprovisionsof

the1955Treaty.Nonetheless,afterICJinterpretedArticleXX(1)(d)ofthe1955

Treatyasprovidingforapossibledefensethatcouldbeinvokedatthemeritsstage,

itwasengagedthroughoutintheinterpretationofthe
33)

provisions.

Theapplicabilityofatreatytoaparticulardisputemeansthattheparticular

contextofadisputecomesundertheprovisionsofthetreaty.IntheOilPlatforms

case,thepartiesdifferedintheevaluationofthecontextoftheUSactionsthathad

triggeredthiscasebeforetheCourt.Inthepresentcase,unlikeinothers,suchas,

theMavrommatisPalestineConcessionscaseandtheAmbatieloscase,thediffer-

enceofthepartiesastotheevaluationofthecontextofthedisputeinvolved

elementsthatcouldnotbecoveredbyorabsolvedintheissuesoftheinterpretation

ofthe1955Treaty.Therefore,itsapplicabilitycouldnotbedecidedsolelybyits

interpretation.Unlessidentifyinganddeterminingthenatureofthecontext,ICJ

couldnothavedecidedtheapplicabilitytothisparticularcaseofthe1955Treatya
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inareal
34)

sense.ItiscertainthatatthejurisdictionalstagetheCourtisunder

limitationofnottouchinguponissuesinthemerits,andespeciallyunderlimitation

infact-finding.However,ICJarguedlittlethislimitationinthepresentcase,andit

onlyreservedtheissueofArticleXX(1)(d)tothemeritsstage.

Thelackofthecharacterizationofthecontextwasconcretelyrevealedinspecific

pointsmadeintheJudgement.

First,forinstance,ICJsaid：

AnyactionbyoneofthePartiesthatisincompatiblewiththoseobligationsis

unlawful,regardlessofthemeansbywhichitisbroughtabout.Aviolation..,

bymeansoftheuseofforceisasunlawfulaswouldbeaviolationbyadministra-

tivedecisionorbyanyothermeans（emphasis
35)

added).

ICJherementionedtheuseofforce.Ifthismeanttheuseofforceinthepertinent

contextofthisconflict,theCourtmusthavedeterminedit,whetheritwasreallythe

meanstodeprivetheoilplatformsoftheircommercialfunctionoritwasacounter

attackagainsttheprevioushostileactions,forinstance,inthatactualcontext.

Contrarytothis,asshowninthiscitation,ICJjustdiscussedauseofforceinan

abstractsense.

Second,intheexaminationofArticleX（1),ofthe1955Treaty,ICJdecidedthat

thelawfulnessofthedestructionoftheoilplatformsbytheUScouldbeevaluated

accordingtothis
36)

article.Thisconclusionwasgivenunderapremisethattheoil

platformsconcernedfulfilledafunctionofdepositingandtransportingoilfor

commercialpurpose.

Theparties,however,wereopposedastowhethertheoilplatformscontributedto

thecommerceandtrade.While,Irancontendedsuchnatureofthefunctionofthe

oilplatformsascontributingtothecommerceandtrade,theUSassertedthatthey

weremilitaryobjectives.AccordingtotheUS,Iranianhelicoptersthatattacked

merchantshippinghadbeenlaunchedfromtheoilplatformsandsmallhigh-speed

patrolboatshadbeendeployedfromtheoilplatformstoattackshippingandlay

naval
37)

mines.Thecharacterizationofthefunctionoftheoilplatformshadaheavy

impactupontheevaluationofthecontextthatICJomittedinthiscase.Thefinding

ofthefunctionoftheoilplatformswascloselyrelatedtothecharacterizationofthe

USattacks,too.Byavoidingtheseessentialpoints,ICJdecidedthatthelawfulness

oftheuseofforcebytheUScouldbeevaluatedpursuanttoArticleX（1).The

evaluationherecouldnotmeananymorethanthataccordingtoapossibleinterpreta-

tionauseofforceingeneralcameundertheambitofArticle
38)

X（1).

Inaddition,ICJ,ontheonehand,approvedthepositioncontendedbyonesideof
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thepartiestothedisputeconcerningthecharacterizationofthefunctionoftheoil

platformsthatconstitutedanimportantpartofthepertinentcontextofthedispute.

AsJudgeOdapointedto,ICJdecidedthatnotthedisputebuttheIranianclaimsfell

underthe1955
39)

Treaty. TheCourtinterpreted,notdecidingitsapplicability,the

provisionsofthe1955Treatyforthat
40)

purpose.

Ontheotherhand,ICJenlargedtheambitoftheterms,suchas“commerce”and

“freedom ofcommerce”,inthe1955
41)

Treaty.Inthismanner,finally,ICJcould

concludethatitwasempoweredtoentertainthecasebythejurisdictionalclauseof

the1955
42)

Treaty.

⑵ RelationandDistinctionbetweenaGoverningLawoveraDisputeandan

ApplicableLawtoaDispute

IntheNicaraguacase,theintentioncontainedintheso-calledVandenbergreser-

vationraisedanissueofrelationbetweenapplicablerulestoandgoverningrules

overthecase,andsoithadanimplicationtoanissueofdeterminationofadispute.

TheVandenbergreservationitselfhadbeenmaldraftedandcausedquestionsofits
43)

interpretation.ICJdecidedtheissueoftheVandenbergreservationatthemerits

stage.IntheCourt’sviewthemultilateraltreatyreservationcouldnotmeanthat

itwouldexcludetheapplicationofanyruleofcustomaryinternational
44)

law.The

conclusiondosenotdifferwhetherthecustomaryrulesmay,incontent,bethesame

asordifferfromthatofthetreatyrulesinvocationofwhichcausesthereservation

tobecomeeffective.AccordingtoICJ,“onanumberofpoints,theareasgoverned

bythetwosourcesoflawdonotoverlapandthesubstantiverulesinwhichtheyare

framedarenotidenticalin
45)

content.”

ICJ,atthejurisdictionalstage,explainedtheapplicabilityofthecustomaryrules

irrespectiveoftheeffectoftheVandenbergreservation.IntheCourt’sview,first,

customaryrules,althoughtheyhadbeenenshrinedorembodiedinthetextof

treaties,maintainedtheirownindependentexistenceandapplicability,and,second,

theclaimsofthepartiestothepresentdisputewerenotconfinedtoviolationofthe

multilateraltreaty
46)

provisions.Thesereasonsseemtobeconvincingassuch.Ifthe

disputeisdefinedascontainingasubjectorapointundercustomaryrulesatwhich

thepartiesaredivided,andifthecustomaryruleshavebeenestablishedtheir

existence,thoserulesmaybecomenotonlyapplicabletothiscasebutalsothe

governingrulesoverthisdispute.

However,theCourt’sstanceraisedcertaincriticism.ItpointsoutthatICJ,atthe

meritsstage,concentratedupontheissuesofrelationbetweentwosourcesof

DeterminationoftheDisputeintheSouthernBluefinTunaCase
(AtsukoKanehara)

(12)145



23 RIREJIME-60 0013 140410

internationallawandofapplicabilityofthecustomaryrulesonlyfromanabstract

perspective,and,therefore,thatitneitheridentifiednordeterminedthedisputeitself

underthecustomary
47)

rules.

Asthecriticismsuggests,ICJdidnottreattheissueoftheVandenbergreservation

asanissueofthegoverninglawoverthedisputebeforetheCourt.Thisholdstrue

oftheUS,too.

TheUSassertedthattreatyprinciplesandruleshadsubsumedcustomaryrules,

and thatneitherautonomousexistencenorapplicability ofcustomary rules
48)

remained.ICJdeniedthiscontentionoftheUS.AccordingtotheCourt,astothe

coverageoftherulesinthetwosources,theUNCharternomeanscoveredthewhole

areaoftheregulationoftheuseofforce,anditwasnecessarytorefertocustomary

rules.And,thus,intheCourt’sview,treatyrulesneverhadsubsumedcustomary
49)

rules.Inaddition,ICJconfirmedaseparateexistenceofacustomaryrule,evenif

tworulesbelongingtotwosourcesofinternationallaw appearedidenticalin

content.Thisisbecauseaspecialimplementationmechanism existingwithina

treatyregimeandaparticularsystemofterminationorsuspentionoftreatyrules

underthelaw ofthetreatiesmaketreatyrulesdistinctiveincomparisonwith

customary
50)

rules.

However,comparedtotheOilPlatformscase,intheNicaraguacase,theapplica-

bilityitselfofthecustomaryruleswasnotthecriticalpoint.Bothpartieswouldnot

denythatthiscaseconcernedmainlytheissueoftheuseofforceandtheself-defense.

Judgingfrom thisnatureofthecontextofthedispute,theapplicabilityofthe

customaryrules,ifestablished,ontheuseofforceandtheself-defensewouldbe

agreedinthattheUSactionsconcernedfellunderthepurviewofthoserules.What,

then,ICJcouldbeaskedwastodecidewhetherthecustomaryruleswerethe

governingrulesoverthedispute,consideringthefacts,allegationsofthebothparties

andlegalgroundsfortheirclaimswithinthepertinentcontextofthis
51)

dispute.Only

iftherewasarealconflictwithrespecttoparticularrightsandobligationsunderthe

customaryrules,theseruleshadthestatusasthegoverningrulesoverthis
52)

dispute.

Nicaraguaassertedthattherewasadistinctcauseofactionbaseduponcustomary
53)

rules.Thepointwaswhetherthisassertionwaswell
54)

founded.

IntheSBTcase,too,itwasarguedwhetherCCSBThadsubsumedoreclipsed

UNCLOS.Asbeingtoucheduponlater,therelationbetweenthetwotreaties

concernedshouldhavebeendealtwithfromaviewpointofthegoverninglawover

thedisputeconsideringtheverycauseofaction.AT,however,treatedthatissue

ratherfrom theviewpointsofthecoverageofthosetreatiesorapplicabilityof
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UNCLOS.

FromthesamebasicstanceofthecriticismagainstICJthatwasreferredtoabove,

onequestion,whichismorethanacademic,isstillpointedoutwithregardtothe

situationwherecustomaryrulesarethesameasconventionalrulesincontent.Ifit

couldhappenthatonedisputearoseunderbothatreatyruleandacustomaryrule

thatwereidenticalincontent,consideringtheintentionoftheVandenbergreserva-

tion,couldthecustomaryrulebeappliedtothepresentcasewithoutdefeatingthe

objectandpurposeoftheVandenberg
55)

reservation?

Asaforementioned,ICJadmittedinsuchacasetoapplythecustomaryrules.ICJ

contendedadistinctivenatureofatreatyruleinitsoperationaccordingtothelaw

oftreatiesandaparticularmechanismofimplementationwithinatreatyregime.

IntheCourt’sview,suchadistinctivefeatureofatreatyruleincomparisonwitha

customaryruleensuresautonomousexistenceandapplicabilityofthecustomary

rulestothepresentcase.

ThiskindofinterpretationoftheVandenbergreservationconcerningamultilat-

eraltreaty,thattheCourtseemstoadopt,laysemphasisonthemultilateraltreaty.

Inaddition,thepurposeoftheVandenbergreservationmaybeinterpretedthatthe

USdoesnotagreetobeboundbyatreatyinterpretationunlessotheraffectedparties

toatreatyaresimilarly
56)

bound.Inthiscase,ICJisprohibitedfrominterpretinga

multilateraltreaty,andfromapplyingittolendjudgmentwithoutparticipationof

theaffectedStates.EvenifICJappliescustomaryrules,therewouldarise,atleast

logically,noquestionoftreatyinterpretationorapplication,irrespectiveofa

practicaleffectoftheCourt’sdecisionupontheinterpretationofsimilartreaty
57)

rules.

Therefore,jurisdictionofICJisnotdeniedasfarasitavoidsinterpretingand

applyingmultilateral
58)

treaties.

TheVandenbergreservationexcludesfrom jurisdictionoftheCourt“disputes

arisingunderamultilateraltreaty.”ICJunderstoodthe“disputesarisingundera

multilateraltreaty”asthosetowhichtreatyruleswereappliedunderthelawofthe

treatiesandasbeingputintooperationwithintreatyregime.Contrarytotheview

oftheCourt,whenafocusisplacedonthegoverningrulesoverthedispute,itcan

besaidthattheVandenbergreservationexcludesfromjurisdictionofICJcasesover

whichsubstantiverulesundermultilateraltreatiesgovern.Accordingtothisinter-

pretation,ICJisdebarredtoentertainacasebyapplyingthecustomaryrulesthat

arethesameincontentasthetreatyrules.Accordingly,itmaynotbeonlytoo
59)

artificial,butalsodefeatthepurposeoftheVandenbergreservationforICJto

exercisejurisdictionoveracasebyapplyingthecustomaryrulesthatarethesame
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asmultilateraltreatyrulesin
60)

content.SuchaninterpretationoftheVandenberg

reservationwoulddecreasesignificanceoftheterm“amultilateraltreaty”contained

inthephrase“disputesarisingunderamultilateraltreaty.”Itcannotcompletely

explainwhyapresenceoftheaffectedpartiestothetreatyisnecessarybeforethe

Courtforittohavejurisdictionoveradispute,whenitentertainsthedispute

accordingtothecustomaryrulesasbeingthesameincontentasthetreatyrules.

Inthisregard,aninterpretationoftheVandenbergreservationdiscardsthe

elementofmultilateraltreatyinthereservation.Accordingtotheview,theinten-

tionoftheUSwasthatitdidnotwanttopermittheCourttoentertainamultilateral,

multipartydisputeintheabsenceofathirdStatethatwouldbeaffectedbythe

Court’sdecision.TheUSpurportedtopreventICJfromentertainingamultiparty

casebyartificiallychoosingonlytwopartiestocomebeforetheCourt.Herethe

keyfactorisnotamultilateraltreatybutamultilateral,multiparty
61)

dispute.Forthat

purpose,however,moreappropriatedraftingofitwouldhavebeenadoptedwithout

unnecessarilyplacingweightonamultilateral
62)

treaty.

⑶ ToolstoEnlargeJurisdictionRationeMateriae

① WithrespectforadisputerelatingtoapplicabilityofatreatyintheLockerbie

case（PreliminaryObjections),ICJsaid：

ThePartiesdifferonthequestionwhetherthedestructionofthePan-Am

aircraftoverLockerbieisgovernedbytheMontrealConvention.Adispute

thusexistsbetweenthePartiesastothelegalregimeapplicabletothisevent.

Suchadispute,intheview oftheCourt,concernstheinterpretationand

applicationoftheMontrealConvention,and,inaccordancewithArticle14,

paragraph1oftheConvention,fallstobedecidedbythe
63)

Court.

IntheSBTcase,A/NZrelyingontheLockerbiecaseemphasizedthatICJandother

tribunalshadappliedabroadviewofthetermofdisputeconcerningtheinterpreta-

tionandapplicationofthetreatyinquestion.And,thus,A/NZregardedthedispute

concerningthelegalregimeapplicabletoJapan’sconductinthepresentcaseasa

disputewhichconcernedtheinterpretationorapplicationofUNCLOS,inaccor-

dancewithArticle288（1）of
64)

UNCLOS.

ThisapproachintheLockerbiecasecouldpermitenlargementofjurisdiction

rationemateriaeofdisputesettlementproceduresuponwhichjurisdictionisconfer-

redoveradisputeconcerningtheinterpretationorapplicationofaparticulartreaty.

Wheneveronepartyalleges,andtheotherpartydeniesthatatreatyappliestoan

event,adisputewouldbeautomaticallyestablishedconcerningtheapplicationofa
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particulartreaty.Asaresult,thelatterpartywouldbefounditselfbeingsubjectto

thejurisdictionofthedisputesettlementproceduresofthe
65)

treaty.Whenthe

principlesetforthbyICJintheOilPlatforms
66)

caseisobservedstrictlyindeciding

jurisdictionrationemateriaeunderthatkindofconpromissoryclauses,anextrava-

gantstretchofjurisdictionrationemateriaewouldbe,toacertaindegree,avoided.

InstarkcontrasttotheLockerbiecase,ATintheSBTcaseclearlydeniedthat

approachtakenby
67)

ICJ.Asaforesaid,ATstatedthatApplicantmaintained,andthe

Respondentdenied,thatthedisputeinvolvedtheinterpretationandapplicationof

UNCLOSdidnotofitselfconstituteadisputeovertheinterpretationofUNCLOS

overwhichAThadjurisdiction.ATonlysaid“adisputeovertheinterpretationof

UNCLOS”anddeletedadisputeoverthe“applicationofUNCLOS.”Theintention

ofthisdeletionwasnotexplained.However,ATdidnotadmitthatthedifference

betweentheApplicantsandtheDefendantquotedhereautomaticallyfellunderthe

disputeovertheapplicationofUNCLOS.ATfollowedtheOilPlatformscasein

observingtheprincipleastowhetherAThadjurisdictionrationemateriaeunder

compromissoryclauseofUNCLOS.AT,liketheFisheriesJurisdictioncase,declar-

editspowertodetermineadisputeonanobjectivebasis.ATavoidedadmitting

automaticallyanexistenceofadisputeconcerningtheapplicabilityofUNCLOS,that

cameunderthejurisdictionrationemateriaeofthedisputesettlementprocedures

underUNCLOS,whenthepartiesweredividedwithregardtothatquestion.

Instead,ATdetermineditsowncompetencetodetermineanddefinethedisputeas

beingadisputeconcerningthelegalityofunilateralfishinginwhichthecatch

exceededtheTACthathadbeenpreviouslyagreed.

IntheNicaraguacaseandtheOilPlatformscase,notexplicitlybutinsomesense

implicitly,ICJtooksuchanapproachaswidenedthejurisdictionalbasisunderthe

FCNTreatyandthe1955Treaty.Thosetreatiescontainedalmostthesameclauses

therelevantpartofwhichprovides“thepresentTreatyshallnotprecludethe

applicationofmeasuresof...（d）necessarytofulfilltheobligationofapartyfor

maintenanceorrestorationofinternationalpeaceandsecurity,ornecessaryto

protectitsessentialsecurityinterests...”AsICJconfirmedintheOilPlatformscase,

theCourtinterpretedinbothcasesthisclausenotassettingalimitationonthereach

ofregulationbythetreaty,butasprovidinganexemptionthat,atthemeritsstage,

theDefendant（inbothcasesitwastheUS）couldtakeadvantage
68)

of.Inthis

manner,ICJexcludedthepossibilityfortheDefendanttocontest,atthejuris-

dictionalstage,theapplicabilityoftheFCNtreatytothemeasuresthatitregarded

ascomingundertheprovision
69)

quoted.
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AtthemeritsstageoftheNicaraguacase,ICJfoundseveralUSactionsas

breachesofspecificprovisionsoftheFCNTreaty,bydenyingtheirjustificationby

theUSinaccordancewithArticleXXI
70)

(1）(d).ICJaffirmeditsowncompetenceto

determinewhethertheallegedmeasurescameunderArticleXXI（1）(d).Accord-

ingly,aStatePartyincludingsuchaprovisionasArticleXXI（1）(d）wouldstillbe

exposedtoariskthattheCourtwillmakeadifferentdecisionfrom theState’s

interpretationthatameasurebewithinornottheambitofmilitaryandsecurity
71)

matters.

② IntheNicaraguacase,Nicaraguainvokedasadistinctbasisofjurisdiction

theFCNTreaty.ICJheldthatthetreatyprovidedaseparateandindependentbasis

forjurisdiction.ThisfindingbytheCourtraisedharshcriticism.

NicaraguaallegedtwocategoriesofbreachesoftheFCNtreatybyUSconduct：

breachesoftheobligationnottodefeattheobjectandpurposeofthetreatyand

breachesofspecificobligationsofthetreaty.Thelatterhasbeenmentioned

previouslyandthefollowingisanexaminationinrelationtotheformer.

Regardingthefirstcategoryofbreach,ICJrecognizedsuchanobligationnotto

defeattheobjectandpurposeofatreatynotasbeingderivedfromthetreatyitself

butasbeingimplicitintheprincipleofpactasunt
72)

servenda.Therefore,theNicar-

aguanallegationofUSbreachofthisobligationdoesnotfallwithintheheadingof

breachesoftheprovisionoftheFCNTreaty.Itscompromissoryclausedoesnot

conferontheCourtjurisdictiontoentertainsuchallegation.Inthepresentcase,ICJ

wasempoweredtoentertainthisallegationinaccordancewithArticle36（2）ofthe

ICJ
73)

Statute.However,ICJimplicitlyadmittedthatthecompromissoryclause

covereddisputesrelatingtobreachesofanobligationnottodeprivetheFCNTreaty

ofitsobjectandpurpose,indiscussingan“implied”obligationinatreaty.Inthe

Court’sview：

AStateisnotboundtocontinueparticulartraderelationslongerthanitseesfit

todoso,intheabsenceofatreatycommitmentorotherspecificlagalobliga-

tion；butwherethereexistssuchacommitment,orofthekindimpliedina

treatyoffriendshipandcommerce,suchanabruptactofterminationofcom-

mercialintercourseasthegeneraltradeembargo...willnormallyconstitutea

violationoftheobligationnottodefeattheobjectandpurposeofthe
74)

treaty

(emphasisadded).

AsfarastheobligationnottodefeattheobjectandpurposeisimpliedintheFCN

Treaty,disputesrelatingtoaviolationofthisobligationmayfallunderthereachof

itsjurisdictionalclause.ApartytoaFCN treatymightsurprisinglyfinditself
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undertheCourt’sjurisdiction,ifitsconductsconnotesanunfriendly
75)

nature.This

enlargementofsubject-matterandreachofacompromissoryclauseinaFCN

TreatywouldcontradicttotheUSassumptionthatsuchjurisdictionwillbeconfined

totheexplicittermsoftheFCN
76)

Treaty.

IntheSBTcase,theApplicantsallegedthatJapandefeatedtheobjectandpurpose

ofCCSBT,andthatthisconductofJapancouldbelegallyassessedbytheunderlying

obligationsinUNCLOS.TheApplicantscontendedthatjurisdictionrationemater-

iaeofATunderUNCLOScoveredanactthatdefeatedtheobjectandpurposeofa

differenttreaty. Thiscontroversialenlargementofthejurisdictionrationemateriae

willbeexaminedlater,withcomparisonstotheNicaraguacase.

⑷ LackofRelevanceofanArgumentforParallelism ofDisputeSettlement

ProceduresintheElectricityCompanyofSofiaandBulgariaCase

TheApplicantsintheSBTcaseinvokedtheElectricityCompanyofSofiaand

Bulgariacase（Preliminary
77)

Objections）asaprecedentforparalleloraccumulative

effectofpluralcompromissory
78)

clauses.However,theargumentsinthatcasefor

accumulativeeffectoftwocompromissoryclausesdonothaverelevancetotheSBT

case.

InthecaseofthePermanentCourtofInternationalJustice（PCIJ）concerned,

twoinstrumentswereallegedasthebasisofjurisdiction；theDeclarationsof

BelgiumandBulgariaacceptingthecompulsoryjurisdictionofPCIJinaccordance

withArticle36（2）ofthePCIJStatute,ontheonehand,andtheTreatyofConcilia-

tion,ArbitrationandJudicialSettlement,ontheotherhand.Thetwoinstruments

concernedintheSofiaandBulgariacasedidnotcontainsubstantiveprovisions

differentlyfromUNCLOSandCCSBT.

Withregardtojurisdictionrationemateriae,bothinstrumentsestablishedbyusing

generalconceptsbroadjurisdictionoftheCourtoverlegal
79)

disputes.TheMajority

OpinionoftheCourtadmitted“parallelapplication”oftwocompromissoryinstru-

ments,anddeterminedwhetherithadjurisdictioninaccordancewitheachof
80)

them.

InSeparateandDissentingOpinions,parallelapplicationofcompromissoryclauses

wasdeniedandoneofwhichmustbechosentobe
81)

applied.

Inacasewherethesamedisputeortheperfectlysameandindividualsubjectof

thedisputefallsunderthetwocompromissoryclauses,parallelismofdisputesettle-

mentprocedureswouldbequestioned.However,intheSBTcase,thecriticalissue

wasthedeterminationofthedisputeanditssubject,andthedeterminationof

whetherthedisputewasconcurrentlyofUNCLOSandCCSBT.Thisissueclosely
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relatedtotherelationbetweenthesubstantiveprovisionsofCCSBTandUNCLOS.

Inthisregard,duetothefundamentaldifferenceofthesituation,theargumentfor

theparallelismofcompromissoryclausesinthecaseofPCIJisnotofanyrelevance

totheSBT
82)

case.

⑸ ACertainTendencyFoundinthePrecedents

IntheprecedentsthathavesomerelevancytotheSBTcase,ontheonehand,a

certaintendencywasprovedthatthecompromissoryclausesconcernedwereflex-

iblyinterpretedsoastoempowertheCourttoentertainthecases.Withrespectto

this,aseriousfearhasbeenraisedthattooambitiousexpansionbytheCourtof

reachofjurisdictionalandrelatedclauseswouldcausehesitationinStatesin

providingacompromisonaryclauseinaparticulartreaty.Thisfearcouldnotbe

overemphasized,inlightoftheSBTcaseinwhichanissueofjurisdictionratione

materiaewascritical,andwherethetwocompromissoryclausesunderUNCLOSand

CCSBTwereinvokedbyeachsideoftheparties.

Ontheotherhand,asintheFisheriesJurisdictioncase,ICJhasrefinedkey

conceptsorstandardsinordertodetermineadispute,suchas,anobjectivebasisor

thepertinentcontextofadispute.Inaddition,separateordissentingopinionsinthe

casesdealtwithhereimportantlysuggestindispensableidentificationandevaluation

ofthecontextofadispute,determinationofasubjectofadisputeandtheissueof

agoverninglawoveradispute.

Basedupontheanalysisoftheprecedentshere,inthelatersectionsitwillbe

examined,indepth,howITLOSandATdeterminedthedisputeonanobjectivebasis

consideringthecontextofthedispute.Beforethat,itmightbeusefultoreview

succinctlytherelevantfactsfordeterminingthedispute.

Ⅳ TheFactoftheSBTCase

ThethreeStatesareallpartiestoUNCLOS,butitbecamebindingforallthethree

Statesonlyin1996. Beforethat,in1993,thethreepartiestotheSBTcase,forthe

purposeoftheconservation,managementandoptimumutilizationofSBT,conclud-

edtheCCSBTthatcameintoforcein1994. CCSBTadoptsconcretemeasuresfor

theconservation,managementandoptimumutilizationofSBT.TheCommission

fortheConservationofSBT（theCommission）establishedunderCCSBTannually

determinesaTotalAllowableCatch（TAC）anditsallocationamongthethree
83)

parties.DecisionsoftheCommissionshallbetakenbyaunanimousvote,andthe

measuresfortheconservation,managementandoptimumutilizationofSBTbind
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the
84)

parties.Comparedtothis,underUNCLOS,Article64providesforcooperation

betweencoastalStatesandfishingStateswithaviewtoensuringconservationand

promotingtheobjectiveofoptimumutilizationofhighlymigratoryspecies.Under

itsArticles116to119,Stateshaveobligationsofcooperationandobligationsfor

conservationandmanagementoflivingresourcesonthehighseas.

In1994,theCommissiondeterminedthesameTACanditsnationalallocationsas

hadbeensetbythethreeStatessince1989. Withregardtothescientificassess-

ment,Japan,ontheonehand,andA/NZ,ontheotherhand,weresharplydivided.

TheformerinsistedonanincreaseoftheTACbecauseSBTstockwasthoughtto

beonarecoverytrend,andthelatterdidnotrecognizethattrend.Duetothis

differenceofopinions,until1997,theCommissioncouldnotbutmaintainunchang-

inglytheTACanditsnationalallocationsthathadbeensetin1994. In1997,the

CommissionfinallybecameunabletosetanyTACforthefishingseasonof1998.

Sincethen,thethreepartiesvoluntarilyobservedthesameTACanditsnational

allocations.

Facedwiththisdeadlock,JapanproposedajointExperimentalFishingProgram

（EFP）withaviewtoreducingthescientificuncertaintyabouttherecoveryofSBT

stock.A/NZalsoadmittedthenecessityofEFP,andin1996,theCommission

adoptedasetof“ObjectivesandPrinciplesfortheDesignandImplementationofan

ExperimentalFishingProgram”.However,noagreementswerereachedonthesize

ofthecatchundertheEFPanditsmodalities.Inthissituation,inthesummerof

1998,JapancommencedapilotEFP.Inadditiontothenationalallotmentfor

commercialSBTfishing,thecatchunderthisEFPin1998wasestimatedat1,464

tons.

A/NZvigorouslyprotestedagainsttheJapan’sunilateralimplementationofthe

EFPintheirDiplomaticNotesofAugust31,1998. TheyassertedthatJapan’s

conductwasinbreachofobligationsunderCCSBT,UNCLOSandcustomaryinter-

nationalrules,particularlytheprecautionaryprinciple.InaccordancewithArticle

16（1）ofCCSBT,consultationsandnegotiationswereintensivelyheldamongthe

threeStates.JapanrequestedA/NZtospecifyJapan’sconductthattheyregarded

asbreachesofobligationsunderCCSBT.Japanalsostressedthattheconsultations

andnegotiationsunderArticle16（1）ofCCSBTcouldbeappliedonlytodisputes

concerningCCSBTandthattheydidnotholdanyrelevancetootherinternational

agreementsorrules.Inresponse,A/NZclarifiedtheirpositionthatJapan’sunilat-

eralimplementationofanEFPwasatvariancewithArticle3andotherarticlesof

CCSBTthatprovidedforobligationsforcooperationandtheunanimousruleforthe
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decisionoftheCommission.Further,theydeniedtheindependenttreatmentof

CCSBT from otherinternationalobligations,especiallythoseunderUNCLOS,

consideringthatthepreambleofCCSBTreferredtoUNCLOS.A/NZpointedat

thepossibilitythatthethreepartieswoulddiscussUNCLOSobligationswithinthe

consultationsandnegotiationsunderArticle16（1）ofCCSBT.

DespitetheeffortsofthethreeStates,thenegotiationsresultedinfailure.In

1999,althoughtherewassignificantprogresstowardanagreementonthesizeofthe

catchforanEFP,therestillremaineddisagreementsconcerningitsdesignand

analysis.InJuneofthesameyear,Japanunilaterallycommencedathree-year

EFP.WithharshprotestA/NZinformedJapanthatthisresumptionoftheEFPby

Japanwasregardedasunilateralterminationofnegotiationsonitsside.They

furtherpointedoutthepossibilityofunilateralsubmissionofthisdisputetothe

compulsorydisputesettlementproceduresunderUNCLOSPartXVSectionⅡ,since

itwasadisputeunderUNCLOSonwhichnegotiationsamongpartieswerealready

exhausted.Inresponse,Japanclearlydenieditsintentiontoterminatenegotiations

andstressedthatthiswasadisputeofCCSBT.Japanalternativelysuggested

mediationunderArticle16（1）ofCCSBT.A/NZrespondedthattheacceptanceof

A/NZofthisoffershouldbeontheconditionthatJapanshouldimmediatelycease

itsexecutionoftheEFP.Japanrejectedthiscessationindicatingthattheissueof

anEFPshouldbetheverysubjectmattertobediscussedinthefuturemediation.

JapanreiteratedthatthisdisputewasoneofCCSBTand,therefore,asalegalmeans

ofdisputesettlement,arbitrationunderArticle16（2）ofCCSBTmustbeemployed.

AfterrejectingthisproposalbyJapan,A/NZeachproceededtosubmitthedispute

tothearbitraltribunalunderAnnexⅦ ofUNCLOS.

Ⅴ TheOrderofITLOSofAugust27,1999

① ThemainrequestsoftheApplicantstoAT weretoadjudgeanddeclare

Japan’sviolationoftheobligationsunderArticles64and116to119ofUNCLOS

resultingfrom thevariousJapanese
85)

conducts.Theallegedviolationsincluded

failuretocooperatewithaviewtoconservationandmanagementofSBTandfailure

toadoptnecessaryconservationmeasuresforitsnationalsonthehighseas.The

ApplicantscomplainedthatbycarryingouttheEFPin1998and1999Japanhad

caughtandwouldcatchSBToverthelevelofthenationalallocationthathadbeen

previouslyagreedwithintheCommission.TheyfurtherassertedJapan’sfailureof

havingregardtotherequirementsoftheprecautionary
86)

principle.

TheprovisionalmeasuresrequestedbytheApplicantswereasfollows：
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ⅰ thatJapanimmediatelyceaseunilateralexperimentalfishingforSBT；

ⅱ thatJapanrestrictitscatchinanygivenfishingyeartoitsnational

allocationaslastagreedintheCommission,subjecttothereductionifsuch

catchbytheamountofSBTtakenbyJapaninthecourseofitsunilateral

experimentalfishingin1998and1999；

ⅲ thatthepartiesactconsistentlywiththeprecautionaryprincipleinfishing

forSBTpendingafinalsettlementofthedispute；and

ⅳ thatthepartiesensurethatnoactionofanykindistakenwhichmight

aggravate,extendorrendermoredifficultofsolutionthedisputesubmittedto

theAnnexⅦ AT；andthatthepartiesensurethatnoactionistakenwhich

mightprejudicetheirrespectiverightsinrespectofthecarryingoutofany

decisiononthemeritsthattheAnnexⅦ ATmay
87)

render.

InJapan’sStatementinResponseitcontended：

ⅰ thatATmusthaveprimafaciejurisdiction,andthismeansthatthedispute

mustconcerntheinterpretationorapplicationofUNCLOSandnotsome

otheragreement；and

ⅱ thatA/NZmusthaveattemptedingoodfaithtoreachasettlementin

accordancewiththeprovisionsofUNCLOSPartXV,Section1andthatthey

havenotsatisfiedeithercondition.

Asacounter-requestforprovisionalmeasuresintheeventthatATdeterminedthat

thismatterwasproperlybeforeit,JapanrequestedITLOStoprescribe：

ⅰ thatA/NZurgentlyandingoodfaithrecommencenegotiationswithJapan

toreachaconsensusontheoutstandingissuesbetweenthem,includinga

protocolforacontinuedEFPandthedeterminationofaTACandnational

allocationsfortheyear2000；and

ⅱ thatanyremainingdisagreementswouldbereferredtothepanelofindepen-

dentscientistsfortheirresolution,shouldthepartiesnotreachaconsensus

withinsixmonthsfollowingtheresumptionofthe
88)

negotiation.

② SincethepresentcasewassubmittedtoATunderAnnexⅦofUNCLOS,the

ApplicantsrequestedtheprovisionalmeasuresinaccordancewithArticle290（5）

ofUNCLOS.Article290（5）providesforasrequisitesforITLOStoprescribe

provisionalmeasuresⅰ）primafaciejurisdictionofATtoentertainthemerit；and

ⅱ）urgency.Inaddition,becauseArticle290（5）providesthatITLOSmaypre-

scribe“inaccordancewiththisArticle”,requirementscontainedinArticle290（1）

shouldalsobesatisfiedforITLOStoprescribeprovisionalmeasures.Article

290（1）providesthatprovisionalmeasuresshallbeconsidered“appropriateunder

DeterminationoftheDisputeintheSouthernBluefinTunaCase
(AtsukoKanehara)

(22)135



23 RIREJIME-60 0023 140410

thecircumstancestopreservetherespectiverightsofthepartiestothedisputeorto

preventseriousharmtothemarine
89)

environment.”

Because“primafaciejurisdiction”isthusexpresslylaiddownunderUNCLOS,

ITLOS,unlikeICJ,isexemptedfrombeingpuzzledovertheissueofwhetherornot

primafaciejurisdictionforconsideringmeritsisrequisiteinordertoprescribe

provisional
90)

measures.Instead,ITLOSbearsadifferentburdenofsettingforththe

thresholdofprimafaciejurisdiction.

IntheSBT case,inparticular,theissueofjurisdiction jurisdictionratione

materiae wascritical,duetotheconflictbetweenthepartiesrelatingtothe

characterizationofthedispute,namely,astowhetheritwasadisputeofUNCLOS

oradisputeofCCSBT.Consideringthefactthattherehasbeenbuiltasignificant

accumulationoftreatiesonthelawoftheseacontainingtheirowndisputesettle-

mentprocedures,ingeneral,toidentifyadisputeofUNCLOS,tofindjurisdiction

rationemateriaebearscardinalimportance.Therewillbecasesoverwhichboth

proceduresunderUNCLOSandanindividualtreatyhavepossibilitytoholdjurisdic-

tionraionemateriae. Facedwithsuchasituation,toidentifyorfindpreciselya

disputeofUNCLOSiscriticalconditionfornotonlytheproceduresunderUNCLOS

butalsothoseunderotheragreementstofunctionproperly.Itmaybeacasethat

adisputeconsistsofpluralsubjectsandoneofthemshouldbedecidedbyUNCLOS

andtheotherbyCCSBT.ThedisputesettlementproceduresunderUNCLOShave

jurisdictionrationemateriaesolelyovertheformersubject.Ifitoccurredthatan

individualsubjectofdecisionwasapointtobedecidedbybothUNCLOSand

CCSBT,inthatcaseonly,theproceduresunderbothUNCLOSandCCSBTcould

havejurisdictionrationemateriaeconcurrentlyoverthesubject.

Inanyevent,intheSBTcase,beingdifferentfromtheSofiaandBulgariacase,

twotreatiesconcernedcontainsubstantiverulesandhavetheirowndisputesettle-

mentprocedureswitheachjurisdictionrationemateriae.And,thus,thedetermina-

tionofthedisputewasofcriticalimportance.TheSBTcasewasthefirstcasefor

ITLOStodecideanexistenceofadisputeconcerningtheinterpretationorapplica-

tionofUNCLOSinthatsituation.Therefore,intheSBTcase,ITLOShadbeen

expectedsomuchtosetacertainstandardevenofprimafaciejurisdictionratione

materiae,atthestageofprescribingprovisionalmeasures.Whatadefiniteprinci-

pledidITLOSformulate?

③ Asexaminedbrieflyabove,A/NZdefinedthedisputeasoneofUNCLOSand

ofCCSBT.A/NZallegedJapan’sbreachoftheobligationsintherelevantprovi-

sionsofUNCLOSandassertedthattheyhadinvokedUNCLOSinthenegotiation
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sinceMay31of
91)

1998. Japancontendedthatitwasascientificdisputeoverthe

assessmentofSBTstockandtheprojectofEFP,sothatitwasnotalegaldispute

overthegeneralandabstractprinciplesofcooperationunder
92)

UNCLOS.Japan

furthercontendedthatevenassumingarguendoitwasalegaldispute,itwasa

disputeofCCBSTandthatevenA/NZhadrecognizeditasoneofCCBSTduring

theconsultationunderArticle16（1）ofCCSBTuntilMay31of
93)

1999.

ITLOSfoundtheexistenceofalegaldisputebetweentheparties,refusingJapan’s

contentionthatitwasascientific
94)

dispute.Theremaining,butcriticalissuewas

whetherthedisputewasadisputeofUNCLOS.Didthedisputearisefrom or

concernUNCLOS? Werethepartiespositivelyopposedineachother’slegalclaim

underUNCLOS? Thesearequestionsthatareindispensabletoexamineinorderto

findthematerialjurisdictionofAT.

Withrespecttotheexistenceofalegaldispute,byinvokingtheMavrommatis

PalestineConcessionscase,andtheSouthWestAfricacase（PreliminaryObjec-

tions),ITLOSmaintainedthatadisputewasa“disagreementonapointoflawor

fact,aconflictoflegalview orinterests,”andthat“itmustbeshownthatthe

claimofonepartyispositivelyopposedbytheother.”Then,ITLOSonlyplaced

Japan’sdenialofitsbreachoftheprovisionsofUNCLOS,inparallelwithA/NZ’s

allegationofJapan’sbreachof
95)

them.Japaninsistedthatthiswasadisputeof

CCSBT,eventhoughitconstitutedalegaldispute.EvenifJapancontended,ina

generalcontext,thatitsEFPwasnotcontrarytoanyinternationalrulesduring

intensivenegotiations,itwasdoubtfulwhetherarealdisputeorpositiveopposition

underUNCLOSbetweentheclaimsofeachpartycouldbefound.Theparties

differedindeterminingthedispute,anditwasatleastoneofthecoreissuesofthis

litigation.Consideringthisfact,suchafindingofadisputeofUNCLOSisfarless
96)

convincing.

ITLOScontinuedthatunderArticle64ofUNCLOS,“readtogetherwithArticles

116to
97)

119,”StatePartieshadthedutytocooperatedirectlyorthroughappropriate

internationalorganizationswithaviewtoensuringconservationandpromotingthe

objectiveofoptimum utilizationofhighlymigratoryspeciesandthatSBT was

includedinthelistofhighlymigratoryspeciesinAnnexIto
98)

UNCLOS.ITLOS

admittedthattheprovisionsinvokedbyA/NZappearedtoaffordabasisofprima

faciejurisdictionofATwithoutspecifyingthe
99)

provisions.A/NZinvokedArticle

288（1）asthebasisofjurisdictionof
)

AT,andalsoinvokedArticles64and116to

119inallegingJapan’sbreachofobligationsunderUNCLOS.Judgingfrom the

contextitcouldbeinterpretedthatITLOSmeantArticles64and116to119asthe
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provisionstoaffordabasisofprimafaciejurisdictionofAT.

IntheviewofITLOS,theconductofthepartieswithintheCommissionandin

theirrelationwithnon-partiestoCCSBTwasrelevanttoanevaluationoftheextent

towhichthepartieswereincompliancewiththeirobligationsunder
)

UNCLOS.

ITLOSaffirmedthatbothCCSBTandUNCLOScouldbeappliedinregardtothe

conservationandmanagementof
)

SBT.ThesestatementsofITLOScanbeunder-

stoodasitsfindingthattheactsofthepartiestothepresentcasearerelatedtothe

obligationsunderUNCLOS.ITLOSseemstoapprovethatUNCLOSisthegovern-

ingruleoverthepresentdispute.

However,indeterminingthegoverningruleoverthedispute,whatshouldbe

focuseduponarenottheconductsofthepartiesingeneral. Itisthespecificactivity

thathasexactlytriggeredandgivenrisetothisdispute.Asexaminedinrelationto

theFisheriesJurisdictioncase,inordertodetermineadisputeandtoidentifythe

governingrulesoveradispute,thepertinentcontextofadisputecannotbedisregar-

ded.

IntheOilPlatformscase,ICJ,withcruciallackoftheevaluationofthecontext,

treatedtheuseofforceinanabstractsenseandequateditwithauseofforce.

Similarly,evenatthestageofprovisionalmeasures,andinordertofindonlyprima

faciejurisdiction,ITLOSmighthaveidentifiedandfocuseduponthespecificactiv-

itiesplacedintheparticularcontextofthedispute.Thusfar,ITLOSstoppedshort

atrepeatingthegeneralremarksintheA/NZ’sallegationthatJapanhadfailedto

complywithobligationsbyunilaterallydesigningandundertakinganEFP.ITLOS

didnotidentifybyitselftheparticularcontextorthespecificactivitiesthathad

triggeredthedispute.ITLOSdidnotidentifythesubjectofthedispute,either.

Inaddition,whenITLOSmentionedtherelationbetweenthepartiesandnon-

partiestoCCSBT,itshouldmeanthecoverageofUNCLOSovertherelationthat

wasbeyondthatofCCSBT.ThiscoverageofUNCLOSmightproveitsapplicabil-

itytothedispute.However,asobservedintheNicaraguacase,thismeaningofthe

applicabilitycannotnotensurethatUNCLOSisthegoverninglawoverthisdispute.

ITLOSonlysuggestedthelogicalpossibilityoftheapplicabilityofbothCCSBTand

UNCLOSinregardtotheissuesoftheconservationandmanagementofSBTas

such.However,thecriticalpointwaswhetherthepartiestothisparticulardispute

hadbeenreallydividedrelatingtotheveryrightsandobligationsunderUNCLOS.

AsfortherelationbetweenthedisputesettlementproceduresunderCCSBTand

UNCLOS,intheviewofITLOSexplainedinParagraph55oftheOrder,thefactthat

CCSBT appliesbetweenthepartiesdoesnotprecluderecoursetotheproceduresin
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PartXV,section2of
)

UNCLOS.Theparagraphs53and54thatprecededthis

statementofITLOSreproducedtheargumentsofthepartieswhethertherecourse

toATwasexcludedbecauseCCSBTestablishedadisputesettlement
)

procedure.

Japanarguedthisissueonlyalternatively.Japanconsistentlyassertedthatthis

disputewasoneofCCSBT,and,therefore,itdiscussedPartXV,section1of

UNCLOSonlyonthehypothesisthatthisdisputewasadisputeofUNCLOS.A/NZ

tookapositionthatitwasconcurrentlyadisputeofCCBSTandUNCLOS.

IfthephraseintheParagraph55ofOrderCCSBT appliesbetweentheparties

meantapplicationofdisputesettlementclausesof
)

CCSBT,inthatParagraph

readersofOrderwouldbesuddenlythrownintoaworldgovernedbyapresupposi-

tionthatthepresentdisputewasadisputeofCCBSTandadisputeofUNCLOSat

thesametime.Beforethis,ITLOSdidnotdefinitelydeterminethedisputeasone

bothunderUNCLOSandCCSBTconcurrently.TheviewofITLOS,“thefactthat

theConventionof1993appliesbetweenthepartiesdoesnotprecluderecoursetothe

proceduresinPartXV,section2,oftheConventionontheLawoftheSea”is,

however,incapableofbeingunderstoodotherwise.

CCSBTandUNCLOSeachsetsforthjurisdictionraitionemateriaefortheirown

disputesettlementprocedures.Inordertorecognizethatthepresentdisputeisa

disputeconcerningtheinterpretationorapplicationofUNCLOSand,atthesame

time,adisputeconcerningtheinterpretationorapplicationofCCSBT,itisindispens-

abletoconcludethatasingledisputehasthisdoublenatureor,otherwise,thatthe

presentdisputeconsistsinacombinationoftwodisputes,adisputeofUNCLOSand

adisputeofCCSBT.InParagraph52,ITLOSfoundthattheprovisionsofUN-

CLOSinvokedbyA/NZappearedtoaffordabasisofjurisdictionofAT.This

shouldmeanthatatleastpartlythepresentdisputewasadisputeofUNCLOS.

Then,inthestatementinweighingParagraph55,wasITLOSforcedtoadmitthe

doublenatureofasingledisputeorexistenceoftwodisputes? ITLOSkeptsilent

onthisissue.Evenitdidnotpointtothatissue.

FinallyITLOSfoundprimafaciejurisdictionofAToverthe
)

dispute.Despite

leavingcriticalissuesunresolved,inanyevent,ITLOSexpresslydeterminedthis

disputeasoneconcerningtheinterpretationorapplicationofUNCLOS.Atthe

stageofprescribingprovisionalmeasures,itcannotbeexpectedthatITLOSshould

makeafinaljudgmentontheissueofjurisdictionbycompletelyconsideringthe

relevantfacts.However,Article290ofUNCLOSexpresslyprovidesforprimafacie

jurisdictionasarequisiteforprescribingprovisionalmeasures.Accordingly,

ITLOShasaburdentosetathresholdofprimafaciejurisdiction.IntheSBTcase,
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thecoreissueinordertodecidejurisdictionofATwasthedeterminationofthe

dispute.Inthisregard,itisdoubtfulwhetherITLOShasexerciseditspowerto

determinethedisputeandtosetforthastandardforestablishingprimafacie

jurisdiction.

④ ThedeterminationofthedisputebyITLOSrevealedincoherenceconsidering

therightsrecognizedbyITLOStobepreservedbyprovisionalmeasures.In

accordancewithArticle290（1）provisionalmeasuresmaybeprescribedtopre-

servetherespectiverightsofthepartiesortopreventseriousharmtothemarine

environment,pendingthefinal
)

decision.Therightstobepreservedmustbethe

rightsthatwillbetheobjectsofthedecisiononthemerits.Asfarasjurisdiction

rationemateriaeofATisjurisdictiontoentertainadisputeconcerningtheinterpre-

tationorapplicationofUNCLOS,andasfarasITLOShasalreadyfoundthis

jurisdictionofAT,therightstobepreservedbytheprovisionalmeasuresprescribed

byITLOSmustbetherightsgroundedinUNCLOS.Inthisregard,however,

ITLOSseemstopresupposerightsthebasisofwhichunderbothUNCLOSandeven

internationallawisdoubtful.

A/NZcontendedthatfurthercatchesofSBTbyJapan’sunilateralimplementation

ofanexperimentalfishingwouldcauseimmediateharmtotheir
)

rights.Amongthe

rightsthatunderArticles64and116to119ofUNCLOSA/NZallegedwerethe

rightsvis-a-visJapan：

ⅰ thatJapanconserve,andcooperateinconservingtheSBTstock；

ⅱ thathavingJapannottakeunilateralmeasuresdetrimentaltothatstock；

ⅲ thathavingregardtotheacceptedobjectiveofthepartiesofensuringthe

recoveryoftheSBTparentalstocksby2020,atleasttothelevelitwasin

1980,noneofthepartiestakeunilateralstepswhichthreatentheachievement

ofthataim；and

ⅳ that,havingagreedin1996toObjectivesandPrinciplesfortheDesignand

Implementationofanexperimentalfishingprogram,Japannotunilaterally

conductaprogramwhichdoesnotmeetthoseObjectivesand
)

Principles.

ITLOSfoundthatmeasuresshouldbetakenasamatterofurgencytopreservethe

rightsofthepartiesandtoavertfurtherdeteriorationoftheSBTstock,although

ITLOScouldnotconclusivelyassessthescientificevidencebythe
)

parties.Sincein

anotherparagraph,too,ITLOSconfirmedtherequirementofurgencytoprescribe

provisional
)

measures,itwasunderstoodthatITLOSregardedtherequirementof

urgencyasbeingsatisfiedinthepresentcase.

Asstatedbefore,ITLOSitselfaffirmedthattherelevantprovisionsofUNCLOS
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stipulatedtheobligationofcooperation.ThecorrespondingrightofA/NZtothe

obligationofcooperationshouldbearighttorequire
)

cooperation.Whatdoesit

meanthatarighttorequirecooperationisindangerofbeingdamagedirreparably,

andthatthecircumstancescallforurgentpreservationofsucharight? Although

Japan’sunilateralcontinuationofexperimentalfishingwouldcauseharm tothat

righttorequirecooperation,A/NZwouldneverlosetheirright.A/NZwould

continuetobetherightholder.TheycouldhaveopportunitiestourgeJapanto

cooperateasmanytimesastheywantedbasedupontheirrighttorequire
)

cooperation.Neitherirreparableharm totherighttorequirecooperationnor

urgentneedtopreserveitislogical.

Infact,ITLOSsaid,“thepartiesshouldunderthecircumstancesactwithprudence

andcautiontoensurethateffectivemeasuresaretakentopreventseriousharmto

thestockof
)

SBT.” HereITLOSseemstoreplacetherighttorequirecooperation

witharightofthepartiesoverSBTstock.Itcannotbedeniedthatwhendisappear-

anceofanobjectofaright,forinstance,lifeorchose,amountstodisappearanceor

extinctionofarightitself,inordertopreservearightpreservingitsobjectis
)

necessary.Similarly,consideringthatthepurposeofcooperationisconservation

andoptimumutilizationofSBT,insomecase,toprotectSBTwouldbeindispens-

abletomaintainthesignificanceoftherighttorequirecooperation.Itisalso

possiblethatITLOSprescribedtheprovisionalmeasuresforthepurposeofprevent-

ingseriousharmtothemarineenvironment,asITLOSrecognizedthattheconserva-

tionofthelivingresourcesoftheseawasanelementintheprotectionandpreserva-

tionofthemarine
)

environment.

Whatevermaybethepurposeoftheprovisionalmeasures,preservingtheright

overSBTstock,orpreventingseriousharmtothemarineenvironment,therequisite

ofurgencymustbesatisfiedinaccordancewithArticle290（5).Inthisregard,

DissentingOpinionofJudgeVukasdevelopedatotallypersuasiveargumentbased

uponcommonsense.ThehearingofthiscasetookplaceinmidAugust1999andthe

OrderwasgivenonAugust27. TheJapan’sexperimentalfishinghadbeendeclared

toterminatenolaterthanAugust31of1999. Itisdifficulttofindapractical

meaningoftheprovisionalmeasuresotherthanthatofsymbolic
)

value.

AccordingtosomereviewsofthisOrder,theprecautionaryprinciplecould

accountfortheprescriptionbyITLOSofsuchprovisional
)

measures.Inthephrase

“prudenceandcaution”,ascitedabove,theprinciplewasimplied,andseparate

opinionsexplicitlyconfirmed
)

this.

A/NZassertedthereflectionoftheprecautionaryprincipleinArticle
)

119.The
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possibilitytointerprettherightsofA/NZaccordingtotheprincipleisnotexcluded.

Neverthelesstoformthebasisoftheprovisionalmeasures,sucharighthasyetbeen

establishedintoofragileaway.Astothecontentoftherightcorrespondingtothe

obligationofcooperation,itisquitecontroversialwhetheritmaycontainsubstan-

tiveentitlementoverconservationandoptimumutilizationoffisherystocksrather

thanaproceduralrighttorequire
)

cooperation.Whenarightitselftobepreserved

isnotwellfoundedunderinternationallaw,orwhenthecontentoftherightas

opposedtoitsbasishasnotyetbeenestablished,aprovisionalmeasureforthe

purposeofpreservingsucharightwouldraiseserious
)

criticism.Thisisbecause

materialuncertaintystillremainsastowhethersucharightwillbefoundonthe

merits.

⑤ IntheprovisionalmeasuresprescribedbyITLOS,rightsnotunderUNCLOS

butunderCCSBTweretobepreserved.

ITLOSprescribedthatthepartiesshallensurethattheirannualcatcheswouldnot

exceedthelastagreedlevelofnationalallocations,andthatthepartiesshallrefrain

fromconductinganEFPinvolvingthetakingofacatchofSBT,exceptwiththe

agreementorunlesstheexperimentalcatchwascountedagainstitsannualnational

allocationaslast
)

agreed.Japancontendedthatsuchrightswereonlyderivedfrom

CCSBTandnotfromUNCLOSasrequiringthecessationofconductinganEFPand

theobservanceofthelastagreednational
)

allocations.

ThepartiesagreedthataTACandnationalallocationsweresetforthwithinthe

CommissionestablishedunderCCSBT.WhydoA/NZholdthoserightsunder

Articles64and116to119underUNCLOS,andwhymaytheserightsbetheobjects

ofthedecisionofATwhichhasjurisdictionoveradisputeconcerningtheinterpreta-

tionorapplicationofUNCLOS? ITLOSshouldhaveexplainedthereasons,ifany,

for
)

that.

Ⅵ TheArbitralAwardonJurisdictionandAdmissibilityof

August4,2000

① ATfoundinextensothebackgroundofthiscaseandthepositionsofboth
)

parties.ThepositionsacknowledgedbyATrelatingtothedeterminationofthis

disputeareasfollows.Japan,ontheonehand,definedthedisputeasoneofCCSBT

anditdeniedthatthedisputeinvolvedtheinterpretationorapplicationofUNCLOS.

Thefirstreasonwasthat,consideringtheallegationoftheApplicantsthatJapan

shouldnotconductunilaterallyanEFPwithoutagreements,suchanobligationasan

obligationnottoperform unilaterallyanEFPcouldnothaveanygroundunder
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UNCLOS.Inaddition,inJapan’sview,anEFPhadbeenarguedbetweenthe

partieswithintheframeworkofCCSBT.ThesecondreasonexplainedbyJapan

wasthatCCSBT exhaustedorsupplantedalltherelevantobligationsunder
)

UNCLOS.A/NZ,ontheotherhand,maintainedthatthisdisputeinvolvedthe

interpretationorapplicationofUNCLOS.ThiswasbecauseitconcernedJapan’s

breachoftheobligationsunderArticles64and116to119ofUNCLOS,andbecause

UNCLOSprovidedthelegalstandardstoassesssuchasituationastheCommission

reachedtoan
)

impasse.

Relatingtotheissueofdeterminationofthedispute,therewerefoundanother

argumentsmadethatwereworthtobementioned.Asanobjectiontotheadmis-

sibilityoftherequest,Japanarguedthatthisdisputewasascientificone.In

additionitcontendedthattheApplicantsfailedtoidentifyacauseofactionby

providingonlyvagueandelusivereferencetotheprovisionsof
)

UNCLOS.Against

thisobjection,A/NZrespondedthatifalldisputesconcerningfisheryhadbeenonly

scientific,Article297（3）ofUNCLOSwouldhaveheldnomeaning,andrepeatedits

allegationthatJapanbreachedtherelevantprovisionsof
)

UNCLOS.

② ATidentifiedtheissuesconcerningthelevelofaTACandJapan’sunilateral

performanceofanEFP,anddeterminedthatatthecoreofthisdisputewasthe

differenceofopinionsastowhetherSBTstockhadinfactbeguntorecoverandas

tothemeanstoreducethescientific
)

uncertainties.ATclearlyadmittedthatallthe

mainelementsofthedisputehadbeenaddressedwithintheCommission.Afterthis

determination,ATcircumscribedtheconflictbetweenthepartiesinspecifyingthat

theconfrontationhadbeenraisedinrelationtotheinterpretationofCCSBT,

especiallyArticle8（3),andinrelationtothepowerofthepartiesto
)

CCSBTincase

inwhichtheCommissionwasunabletodecide.Withregardtotheallegedconflict

betweenthepartiesunderUNCLOS,ATrepeatedtheApplicants’contentionand

allegationofJapan’sbreachoftherelevantprovisionsofUNCLOS,andjuststated

thattheApplicantsfoundacertaintensionbetweencooperationand
)

unilateralism.

③ ATrejectedJapan’scontentionthatthisdisputewasnotoneofUNCLOS,and

concludedthatthisdispute,whilecenteredinCCSBT,hadarisenalsounder
)

UNCLOS.Thereasonsareasfollows：first,itiscommonplaceformorethanone

treatytobearuponaparticulardispute；second,CCSBTcannotberegardedas

havingfulfilledandeclipsedtheobligationsofUNCLOS；andthird,adispute

concerningtheinterpretationofCCSBTwillnotbecompletelyalientotheinterpre-

tationandapplicationofUNCLOSfortheveryreasonthatCCSBTwasdesignedto

implementbroadprinciplessetoutinUNCLOS.
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BothATandJapanwereunabletoavoidatendencytobuildargumentsina

generalandabstractwaydivergingfromtheparticularpointatissueinthepresent

dispute.JapancontendedthatUNCLOSwasanumbrellaorframeworkconvention

requiringimplementationagreements,andthattheobligationsofUNCLOShadbeen

subsumedandeclipsedbyCCSBT.ThereasonsetforthbyJapanwasthat,having

agreedtoCCSBT,animplementationagreementwhichArticle64ofUNCLOS

assumed,andhavingestablishedtheCommission,thepartiescouldimplementany

obligationsunderUNCLOS.TheconclusionreachedbyAT,asbeingreferredto

above,wasaresponsetothisJapan’s
)

argument.AtthebasisofthisJapan’s

contentionthereseemstobeapremisethattheconcretefactsandparticularcontext

ofthepresentdisputeweretheveryactivitiesandconfrontationsbetweentheparties

withintheframeworkof
)

CCSBT.Nevertheless,thetendencyofputtingafocus

upontherelation,ingeneralterms,betweenUNCLOSandCCSBTcannotbedenied

intheargumentsraisedbybothJapanandAT.

InthelongparagraphwhereATconcludedastothedeterminationofthisdispute,

ATalmostbuiltatheoryontherelationofUNCLOSandCCSBTtouchingexhaus-

tivelyuponpointstobe
)

discussed.WhatwasexpectedofATwas,instead,tofind

andspecify,atfirst,thespecificpointsatwhichthepartiesweredividedconcerning

theinterpretationorapplicationofUNCLOS,andthen,todecidewhetherthe

relevantprovisionsofUNCLOScouldbethegoverningrulesovertheverypoints

identified.

AsaforementionedinrelationtotheNicaraguacase,courtsandtribunalsare

requiredtofindtheprecisegoverninglawoverthedisputebeforethem.Toidentify

thegoverninglawisadifferentthingfromfindingrulesthatareapplicabletocertain

phenomenaabstractlybeingseparatedfromthecontextwherethatphenomenahave

takenplace.Generallyanissueofconservationandmanagementoffishery

resourcesmayfallunderthepurviewoftherelevantprovisionsofUNCLOS.Itis,

however,anotherthingtodeterminewhetherinthepresentcasethepartieswere

opposedintheiropinionastotheparticularrightsandobligationsunderUNCLOS.

ATcomparedthecoverageoftheparticularprovisionsofUNCLOSinvokedby

A/NZandthoseofCCSBT.ATconcludedthattheprovisionsofUNCLOShadits

owncontent.However,thecoverageitselfisnotimportant.Thepointwas

whetherthepartiesweredividedconcerningparticularrightsandobligationsunder

UNCLOS.Furthermore,thepointwasnotwhethertheclaimoftheApplicantshad

independentgroundonlyunderUNCLOSandnotunderCCSBT.Itwaswhetherthe

disputeexistedbetweenthepartiesintheirlegalpositionswithrespecttoanypoint
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underUNCLOSwhichwasnotcoveredbyCCSBT.AsATitselfaffirmed,itwas

forATtodetermineonanobjectivebasisthedisputebynotexclusivelydepending

upontheclaimsbytheApplicants.

AT definitelyidentifiedthecoreofthisdisputeandalmostparticularizedthe

pointsatwhichpartiesweredividedconcerningtheinterpretationorapplicationof
)

CCSBT.Comparedtothis,withrespecttothecoreofthedisputeofUNCLOSit

onlyrepeated,notdemonstratingasitsfinding,thecontentionsofthe
)

Applicants.

ThepositionofATremainsvagueastowhatarethecorepointsofthisdisputeof

UNCLOSandwhatparticularrulesofUNCLOSgovernit.

ATdefinedthepresentdisputeasasingleonethatformedconcurrentlyadispute

ofUNCLOSandof
)

CCSBT.Thisgivesrisetosomeconfusion.Doesthepresent

disputeconstituteacombinationofsomesubjectsgovernedbyUNCLOSandothers

governedbyCCSBT? Or,statedotherwise,dothecorepointsofthedisputethat

havebeenalreadyidentifiedbyAThaveasthegoverningrulesbothUNCLOSand

CCSBT aswell? Andifthisistrue,inwhatsense? Inthisregard,AT only

explainedthatthisdispute,whilecenteredinCCSBT,alsoimplicatedobligations

under
)

UNCLOS.

IntheviewofAT,adisputeofCCSBTwouldnotbe“alientotheinterpretation

andapplicationofUNCLOSfortheveryreasonthatCCSBT wasdesignedto

implementbroadprinciplessetoutinUNCLOS.”Itiselusivewhat“alien”does

mean.IfATmeantthatadisputeunderatreatywhichmighthavearole,formally

orpractically,toimplementUNCLOSalwaysbecameadisputeunderUNCLOS,all

thedisputesunderanysuchtreatiesonthelawoftheseawouldfallunderthereach

ofjurisdictionrationemateriaeofdisputesettlementproceduresofUNCLOS.Such

aconsequencewouldcontradicttheintentionoftheStatePartiestothosetreaties

thatprescribetheirowndisputesettlement
)

procedures.AT itselfclearlydeter-

minedthatthecoreofthisdisputeweretheleveloftheTACandJapan’sunilateral

performanceofanEFP,andATalsodeclaredthatthemainelementsofthedispute

hadbeenaddressedwithinCCSBT.Accordingly,ATshouldhaveexplainedhow

theseparticularmainelementsofthedisputewouldconstitutethesubjectofa

disputeunderUNCLOS.Or,itwouldbepossiblethatthisdisputeisasingledispute

concurrentlyunderCCSBTandUNCLOS,becauseitconsistsofasubjectconcerning

CCSBTandasubjectconcerningUNCLOS.IfAThadtakenthisstance,itshould

havedeterminedthesubjectconcerningUNCLOSthatwasindependentfrom a

subjectconcerningCCSBT.Inthisregard,theissueofthefishingrightunder

UNCLOSshouldbefocusedupon,whichwillbediscussedinthenextpartofthis
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section.

ITmaybequestionedwhethertheissueofthefishingrightactuallyformeda

subjectofthedispute,beingseparatedfrom theissueofthelegalityofJapan’s

unilateralperformanceofanEFPunderCCSBT.However,theissuemustbethe

subjectofthedispute,asexaminedintheFisheriesJurisdictioncase,withinthe

particularcontextofthepresentdispute.

Asmentionedabove,ATdidnotevendeterminebyitselfwithrespecttoUNCLOS

thepointsatissuethatreallydividedtheparties.Accordingly,ATdidnotascertain

thatthepartiesactuallywereopposedtoeachotheronthebasisoftheparticular

rightsanddutiesunderUNCLOS.Inotherwords,ATgavenosufficientreasonsfor

thatUNCLOSwasthegoverninglawoverthepresentcase.

④ InrelationtowhetherUNCLOSsetsforththelegalstandardstoregulateand

governthepresentcase,thefollowingpointsdeserveattention.

WhenATrejectedthecontentionofJapanthatthiscasewasmoot,ATstatedthat

inadditiontoanissueofqualityofanEFP,perhapstherewereotherelementsof

differenceaswell,suchastheassertionofarighttofishbeyondTAClimitsthathad

beenlast
)

agreed.Ifsuchadifferenceconstitutedanelementofthecase,wasthe

legalruletoregulateandgovernthatpointUNCLOS? ATdidnotaddressthis.

A/NZassertedthatArticle119ofUNCLOSlegallyassessedtheissuesofJapan’s

unilateralandadditional
)

fishing.FurthertheycontendedthatwheretheCommis-

sionwasatanimpasse,theunderlyingobligationsofUNCLOSprovidedastandard

bywhichJapan’sactdefeatingtheobjectandpurposecouldbe
)

evaluated.

A/NZassertedheretheapplicabilityofUNCLOSonthebasisupontheOil

Platformscase.Theycontendedthatwhensomeconductsinquestion,couldbe

evaluatedbyatreaty,thattreatywouldbeapplicableandthatthedisputeconcern-

ingitsviolationallegedwouldbeadisputeconcerningtheinterpretationorapplica-

tionofthe
)

treaty.AscriticizedbeforeinexaminingtheOilPlatformscase,ifA/

NZmeantthatasfarassomeactivitiesassuch,irrespectiveofitspertinentcontext

inwhichthedisputehadarisen,couldbeassessedbyatreatythattreatywouldbe

thegoverningruleofthedispute,itwouldtotallydisregardthecontextofthe

dispute.Asaresult,theapplicabilityofthetreatyandthemeaningofadispute

concerningtheinterpretationorapplicationofthetreatywouldbeinappropriately

enlarged.

Japanrepliedthatwhentheadditionalfishingmeantfishingthatexceededthe

TACpreviouslyagreed,thiswouldbeanissuetreatedwithinCCSBT,sincetheTAC

hadbeensetforthbytheCommissionunderCCSBT.InJapan’sview,inaddition,
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thelegalcomplaintagainsttheunilateralism couldfinditsreasononlyinCCSBT,

andnotinUNCLOS.Thiswasbecause,accordingtoJapan,theCommission

adoptedtheunanimousvotingprocedure,andbecausewithintheframeworkof

CCSBT,thethreepartieshadconsultedovertheissueofan
)

EFP.Thisdifference

betweenthepartiesremainedunansweredbyAT.

WhileATdidnotdealwiththequestionofadmissibility,itobservedthatthe

provisionsofUNCLOS,thatbroughtthedisputewithinthesubstantivereachof

UNCLOS,suggestedthatthedisputewasnotpurelyascientific
)

one.Japanfiled

twoobjectionsagainsttheadmissibilityoftherequest：first,thisdisputewasa

scientificone,andsecond,theApplicantsdidnotidentifyacauseofactionasaresult

ofusingvagueandelusivereferencetotheprovisionsof
)

UNCLOS.Withrespectto

thesecondobjection,ATmentionedonly“itsanalysisofprovisionsofUNCLOSthat

bringsthedisputewithinsubstantivereachofUNCLOS....”

Asreliefsought,theApplicantsincludedinittheobservationbythepartiesofthe

previouslyagreedTACandnational
)

allocations.Japancontendedthatsuchrelief

couldnotbefoundedin
)

UNCLOS.Thisquestionalsoremainedunanswered.

⑤ A/NZassertedthatwheretheCommissionwasatanimpasseduetoJapan’s

actsdefeatingtheobjectandpurposeofCCSBT,theunderlyingobligationsof

UNCLOSprovidedastandardbywhichthelawfulnessofunilateralconductcould

beevaluated.EspeciallyintheApplications,A/NZclearlymaintainedthatJapan

defeatedtheobjectandpurposeofCCSBTandthatJapancouldbecalledtoaccount

forthisfailurethroughthemechanismthatUNCLOS
)

provided.Thisisbecause,

accordingtoA/NZ,JapanindefeatingtheobjectandpurposeofCCSBTsimultane-

ouslyviolateditsobligationsunder
)

UNCLOS.

IntheNicaraguacase,asexaminedbefore,Nicaraguainvokedthejurisdictional

clauseoftheFCNTreaty,allegingthatUShaddefeatedtheobjectandpurposeof

theFCNTreaty.ICJadmittedtheexistenceofsuchanobligationbasednotupon

atreatyitself,butupontheprincipleofpactasuntservanda. Inaddition,ICJ

recognizedanimpliedobligationnottodefeattheobjectandpurposeoftheFCN

Treaty.Asalogicalresultofthis,ICJmusthavefoundjurisdictionrationemateriae

accordingtothecompromissoryclauseintheFCNTreatyinrespecttotheallega-

tionofbreachofsuchanobligation.ICJdidnotclearlyaddressthis,sinceICJhad

alsofoundabasisofjurisdictioninthedeclarationsofthepartiesacceptingthe

compulsoryjurisdictionoftheCourt.

ComparedtotheNicaraguacase,intheSBT case,theApplicantsmadean

allegationthatJapandefeatedtheobjectandpurposeofCCSBTinordertodefine

DeterminationoftheDisputeintheSouthernBluefinTunaCase
(AtsukoKanehara)

(34)123



23 RIREJIME-60 0035 140410

adisputeasoneofUNCLOS,andinordertoinvokecompromissoryclausesunder

UNCLOS.A/NZwouldcontendthatJapan’sbreachofthatobligationconstituted

aviolationofan“underlyingobligation”ofUNCLOS.Whatevertherelation

betweenCCSBTandUNCLOSmaybe,andwhatevertheimplicationofan“under-

lyingobligation”ofUNCLOSmaybe,couldadisputeconcerningtheinterpretation

orapplicationofUNCLOSholdwithinitadisputeconcerningaviolationofthe

obligationofnottodefeattheobjectandpurposeofanotherindependenttreatythat

hasitsowndisputesettlementprocedures? CouldUNCLOSstipulateanimplied

obligationnottodefeattheobjectandpurposeofanytreatiesthat,whollyorpartly,

and,formallyorpractically,mayfulfillconcreteimplementationofUNCLOS?

ATdidnottake,atleastexpressly,suchawideinterpretationofbothsubstantive

provisionsandcompromissoryclausesofUNCLOS.Asfarasanimpasseatwhich

theCommissionreachedwasconcerned,ATdidnotconveyuponsuchanimpasseas

automaticjustificationofasortofshiftfrom CCSBT toUNCLOStobethe

regulatoryinstrumentsforthepartiestobothofCCSBTandUNCLOS.

Inaddition,ATsuggestedthat“perhaps”differencesbetweenthepartieswould

remainconcerningarighttofishbeyondTAClimitsthatwerelast
)

agreed.This

differencemightmeanapointatwhichtheparties,facinganimpasseofthe

CommissionunderCCSBT,weredivided.Nevertheless,asconfirmedbefore,AT

didnotexpressthatthisissueshouldbedecidedaccordingtoUNCLOS.

⑥ ATcharacterizedthepresentdisputeasasingledisputebothunderCCSBT

andUNCLOS.Nonetheless,lackofclarificationcannotbedeniedregardingthe

pointsatwhichthepartiesconflictedactuallybasedupontherightsandobligations

underUNCLOS.Thischaracterizationofthedisputebroughtanimportantresult.

ItenabledAT toadmitthatPartXV,section1ofUNCLOSandArticle16of

CCSBTsimultaneouslyapplytothepresent
)

dispute.And,thus,ATonthepremise

thatArticle16ofCCSBTappliedtothisdisputewithadoublenatureconcludedthat

Articleexcluded“anyfurtherprocedure”accordingtoArticle281（1）of
)

UNCLOS.

Ⅶ ConcludingRemarks

BeforetheSBTcase,therewererelevantprecedentsinwhichwhetherthedispute

fellunderatreatywasapointatissuefortheICJtodeterminejurisdictionunderthe

jurisdictionalclauseprescribedinthattreaty.IntheSBTcase,too,determination

ofthedisputeasoneunderUNCLOSwascrucialforATtohavejurisdictionto

entertainthecase.

Intheprecedents,first,manyfactorsinconsiderationwereinterwovensuchas
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applicabilityoftreatyandcustomaryrulesalleged,particularcontextinwhicha

disputehadarisen,relationbetweencontextofadisputeandclaimsfoundin

applications,identificationandcharacterizationofacontextofadisputeandsoon.

TheCourthasyetinthemiddlewaytofirmlyestablishamethodtodeterminea

disputeonanobjectivebasisandtodecideadisputeaccordingtotheproperly

governinglawoverthedispute.

Second,intheprecedentstherehasbeenfoundacertaintendencythattheCourt

admitsbroadjurisdictionrationemateriaeandthatasaresultitdecidesinfavorof

ApplicantsbyapplyingvariousmeansasexaminedinthesectionⅢ above.Since

atthejurisdictionalstage,theCourtisunderlimitationespeciallyinfact-finding,it

cannotbedeniedthatitmayfaceagreatdifficultytofinallydecidethejurisdiction

ratione
)

materiae. However,onethingmustbepointedoutthatpostponingthat

issuetobedecidedonmeritswouldfunctioninfavorofApplicantsinasensethat

theycanproceedanywaytothemeritsstageagainstanobjectionbyDefendants.

TheCourt,atleast,makeclearwhatitmay,tentativelyorfinally,decideatthe

jurisdictionalstage,andwhatitreservestothemeritsstageforwhatparticular

reasonsinthecasesconcerned.

Towardthetendencyofbroadeningjurisdictionrationemateriae,animportant

criticismhasbeendirectedthatsuchtendencywouldcauseaserioushesitationin

Statestoincludeacompromissoryclauseinaparticulartreatytoacceptjurisdiction

raionemateriaeofICJoveradisputeconcerningtheinterpretationorapplicationof

the
)

treaty.

ThiscautiontotallyholdstrueforITLOSandotherproceduresunderUNCLOS.

Especially,intheSBTcase,theoutstandingcharacteristicsconsistedinthefollow-

ingfacts：thereweretworelevanttreatiesinquestioneachofwhichnotonly

containedsubstantiverulesbutalsoestablisheddisputesettlementproceduresofits

own,andthedeterminationofthedisputeinorderforITLOSorATtofindjurisdic-

tionofATunavoidablyinvolvedtheissueoftherelationbetweenthesubstantive

rulesunderthosetreaties.SuchsituationasintheSBTcasewillfrequentlyoccur

becauseoftheexistenceofvoluminouslawoftheseatreatiesthathaveestablished

theirowndisputesettlementproceduresforadisputeunderthosetreaties.An

inappropriateenlargementofjurisdictionraionemateriaeoftheproceduresunder

UNCLOSwoulddefeatthepremiseofotherlawoftheseatreaties.Consideringthe

factthatunderUNCLOS,inprinciple,compulsorydisputesettlementproceduresare

provided,determinationofanexistenceofadisputeunderUNCLOSmustbeallthe

morewitheverycautionandprecision.
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Comparedtosuchabasicstance,bothITLOSandATseemtotakeadifferent

approachintheSBTcase.ITLOSandATdefinedthedisputeasoneofUNCLOS.

ATclearlydeterminedthedoublenatureofthesingledispute：adisputeofUN-

CLOSandadisputeofCCSBT.Bydoingthis,AT couldadmitaconcurrent

existenceofjurisdictionrationemateriaeoftheproceduresbothunderUNCLOSand

CCSBT.However,itsmeaningremainsunclear.

Thereareseveralcasesinwhichadisputehasadoublenature.First,thedispute

mayconsistofaparticularsubjectofCCSBT andaparticularsubjectunder

UNCLOSand,asaresult,astothesubjectofthedisputeasawhole,thatdisputehas

adoublenature.Whenthesubmissionofthepartiesincludespluralpointstobe

decided,itmayhappenoneofthem isasubjectunderCCSBTandtheotherone

underUNCLOS.Inthatcase,thedisputesettlementproceduresunderUNCLOS

havejurisdictionrationemateriaeonlyoverthelattersubject.Thus,astothe

individualpointstobedecided,anissueofa“concurrent”or“parallel”existenceof

disputesettlementwillnotoccur.

Second,aparticularsubjectofdecisionmightbeapointtobedecidedconcurrently

accordingtoCCBSTandUNCLOS.Inthatcaseonly,theparallelorconcurrent

existenceofjurisdictionrationemateraeshouldbereallyquestioned.Whethernot

awholesubjectofadisputebutaparticularsubjectofdecisioncanhaveadouble

natureheavilydependsontheinterpretationoftherelationbetweenthesubstantive

provisionsunderthetwotreaties.IntheSBTcasewheretherelationbetweenthe

obligationsunderCCSBTandUNCLOSmusthavebeensubstantiallyexamined.

AsexaminedinthisPaper,ITLOSleftthisissueunresolved,andAT,although

makingmucheffortinthecomparisonofthecoveragesofthetwotreaties,only

equivocallyorelusivelydealtwithit.Foranindividualsubjectofdecisiontohave

thatdoublenature,itisfarlesssufficientargumentthatCCSBThasbeenconcluded

withaviewtoimplementobligationsoftheconservationandmanagementthat

UNCLOSabstractlyprovides.Ifsuchanargumentwasendorsed,itwouldleadto

anunconvincingconclusion：onlybythefactthatonetreatyisakindofanumbrella

orframeworktreatysettingforthgeneralprinciplesandtheotherprescribescon-

cretemeasurestoimplementtheprinciples,itcanbesaidthatadisputeastothe

concretemeasuresnecessarilyinvolvesasubjectoftheinterpretationorapplication

oftheumbrellaorframeworktreaty.

Therehavebeendeveloped,especiallyinthefiledofthelawofthesea,voluminous

treatiesthathavecertainrelationstoeachother.Thenatureanddegreeofthose

relationsarevariousanddependonanindividualcase.Inordertoensurethe
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properfunctiontobefulfilledbythedisputesettlementproceduresunderUNCLOS

andthoseunderothertreaties,itiscriticaltodefinetherelationofjurisdiction

rationemateriaeoftheproceduresundereachtreaty.Forthatpurpose,anexamina-

tionindepthisalsorequiredoftherelationofthesubstantiverulesoftherelevant

treaties.

Notes

1) SouthernBluefinTunaCases（New Zealandv.Japan；Australiav.Japan),

RequestforProvisionalMeasures,OrderRenderedbyInternationalTribunalforthe

LawoftheSea,August27,1999（Order).Thetextdownloadedfromthewebsiteis

reproducedandreformattedin38InternationalLegalMaterials,1999,pp.1624ff.The

citationinthisPaperisaccordingtotheoriginaltextandthetextappearingonthe

website.Asageneraloverviewofthisdispute,Kanehara,N.,“MinamimaguroJiken

Jijitsutokeii,”（SouthernBluefinTunacase FactsandHistory ),100

KokusaihoGaikoZasshi（TheJournalofInternationalLawandDiplomacy),pp.1ff.

AsareviewofOrder,Kwiatkowska,B.,”CaseReport：SouthernBluefinTuna（New

Zealandv.Japan；Australiav.Japan),94TheAmericanJournalofInternational

Law,2000,pp.150ff.

2) SouthernBluefinTunaCase（AustraliaandNewZealandv.Japan),Awardon

JurisdictionandAdmissibility,RenderedbytheArbitralTribunalconstitutedunder

AnnexⅦ oftheUnitedNationsConventionontheLawoftheSea,August4,2000

（Award).Thetextdownloadedfromthewebsiteisreproducedandreformattedin

39InternationalLegalMaterials,2000,pp.1359ff.ThecitationinthisPaperis

accordingtotheoriginaltextandthetextappearingonthewebsite.Ascasereviews,

Kwiatkowska,B.,“CaseReport：Southern Bluefin Tuna（Australia and New

Zealandv.Japan),”95TheAmericanJournalofInternationalLaw,2001,pp.162ff；

Sugihara, T., “Minamimaguro Chuusaisaibanjiken no Senketutekikouben-

ShomentetsuzukiniOkeruShuchonoBunseki ”（TheSouthernBluefinTuna

Arbitration-PreliminaryObjectionsinWrittenProceedings ),100KokusaihoGaiko

Zasshi（TheJournalofInternationalLawandDiplomacy),2001,pp.45ff；Ando,N.,

“MinamimaguroChuusaisaibanjikennoSenketsutekikouben-Kotobenrontetsuzukini

OkeruShuchonoBunseki”（TheSouthernBluefinTunaArbitration Preliminary

ObjectionsinOralProceedings ),ibid.,pp.79ff；Kawano,M.,“Minamimaguroji-

ken Chuusaihanketsu no Igi Hukusu no HunsoukaiketsutetuzukiKyogo ni

TomonauMondaiten ”（ArbitralAwardintheSouthernBluefinTunaArbitra-

tion TheExperienceoftheConflictofProceduresforoneDispute ),ibid.,pp.

111 ff；Kuribayashi,T.,“Minamimagurojiken Chuusaihanketsu no Hyoka-

HunsokaiketsushisutemunoTayokanoNakade ”（AnEvaluationoftheAward

oftheSouthernBluefinTunaArbitration InaProlifilationoftheInternational

DeterminationoftheDisputeintheSouthernBluefinTunaCase
(AtsukoKanehara)

(38)119



25 REJIME60-2 0003 140410

SystemofDisputeSettlement ),ibid.,pp.146ff；Yamada,Ch.,”Minamimaguroji-

ken ChuusaihanketsuniYosete (OnArbitralAward),ibid.,pp.175ff.

3) InthisPaper,determinationofadisputemeanstomainlydecideonwhatlegal

rightsandobligationsexactlythepartiestothedisputeinquestionareopposedto

eachother.IntheSBTcase,thepartiesweresharplydividedastowhetherornotthe

disputewasoneofUNCLOS.TodeterminethedisputeasoneofUNCLOS,for

instance,meansthattheparties’legalpositionsconflictinrelationtotherightsand

obligationsunderUNCLOS.

4) ReplyonJurisdictionbyAustraliaandNew Zealand（Reply),pp.28-29,paras

30-31；Oxman,B.H.,“ComplementaryAgreementsandCompulsoryJurisdiction,”95

TheAmericanJournalofInternationalLaw,2001,pp.278-280,285-287.

5) Annex47toMemorialofJurisdictionofGovernmentofJapan（Memorial).

6) AtthehearingbeforeAT,Japanemphasizedthispoint,Transcripts,May10,2000,

MorningSession,RemarksbySirElihuLauterpacht.

7) Award,p.104,para63.Ontheotherhand,ATtooknoteoftheAgreementforthe

ImplementationoftheProvisionsoftheUnitedNationsConventionontheLawofthe

Seaof10December1982RelatingtotheConservationandManagementofStraddling

FishStocksandHighlyMigratoryFishStocks.Itsprovisionsrelatingtodispute

settlementproceduresspecifythattheprovisionsrelatingtothedisputesettlementset

outinPartXVofUNCLOSapplymutatismutandistoanydisputebetweenState

PartiestotheAgreementconcerningitsinterpretationorapplication,ibid.,pp.

109-110,para71.

8) SinceintheHostagecaseICJintroducedthetermself-containedregime,neitherits

meaningnoritslegaleffecthasbeenunequivocallydefined,CaseConcerningUnited

StatesDiplomaticandConsularStaffinTehran,ICJReports1980,p.40,para86.In

thisPaper,here,theconceptisusedtomeanthatatreatyregimecontainingitsown

disputesettlementmechanismexcludesapplicationofotherdisputesettlementproce-

dures,includingthoseunderageneralinternationallaw.See,forexample,Simma,B.,

“Self-ContainedRegimes,”XVINetherlandsYearbookofInternationalLaw,1985,pp.

110-136.

9) SimilarlyintheLockerbiecase,whiletheUSdidnotdenythat,assuch,thefacts

ofthecasecouldfallwithinthetermsoftheMontrealConvention,theUScontested,

accordingtoitsowndeterminationofthedispute,applicabilityofthatConventionto

thecase.IntheviewoftheUS,thedisputewasnota“bilateraldifferences”butone

ofa“threattointernationalpeaceandsecurityresultingfrom State-sponsored

terrorism.”CaseConcerningQuestionsofInterpretationandApplicationofthe1971

MontrealConventionArisingfrom theAerialIncidentatLockerbie,Preliminary

Objections,ICJReports1998,para23.(Whenonlythetextdownloadedfromtheweb

siteofICJisavailableatthetimeofpubilicationofthispaper,thenumbersofthe

relevantparagraphsonlyareindicated.)

10) AsJenningssuggested,identificationordeterminationofadisputeiscooperative

立教法学 60号（2002)

(39)118



25 REJIME60-2 0004 140410

workamongbothpartiestothedisputeandtheCourt,byevolvingargumentsand

consideringtherelevantfactorsintheproceduresbeforetheCourt,Jennings,SirR.,

“ReflectionsontheTerm‘Dispute’,”Macdonald,R.ST.J.,EssaysInHonourofWang

Tieya,1994,Dordrecht/Boston/London,pp.403-405.

11) ATquotedtheJudgmentofICJintheCaseConcerningOilPlatforms.Inthiscase,

ICJsaid：

Inordertoanswerthatquestion,theCourtcannotlimititselftonotingthatone

ofthePartiesmaintainsthatsuchadisputeexists,andtheotherdeniesit.Itmust

ascertainwhethertheviolationsoftheTreaty...pleaded...doordonotfallwithin

theprovisionsoftheTreatyandwhether,asaconsequence,thedisputeisone

whichtheCourthasjurisdictionrationemateriaetoentertain.,.（CaseConcerning

OilPlatforms,PreliminaryObjections,ICJReports1996,pp.809-810,para16.）

12) HereATagainquotedtheJudgmentofICJintheFisheriesJurisdictionCase.In

thiscase,ICJsaid：

ItisfortheCourtitself,whilegivingparticularattentiontotheformulationofthe

disputechosenbytheApplicant,todetermineonanobjectivebasisthedispute

dividingtheParties,byexaminingthepositionofbothParties...TheCourtwill

itselfdeterminetherealdisputethathasbeensubmittedtoit...Itwillbaseitself

notonlyontheApplicationandfinalsubmissions,butondiplomaticexchanges,

publicstatementsandotherpertinentevidence...（FisheriesJurisdictionCase,

JurisdictionoftheCourt,ICJReports1998,paras30-31.）

13) Ibid.,para23.Foradetaileddescriptionofthehistoryofthisdispute,see,Davis,

P.G.G.andRedgwell,R.,“TheInternationalLegalRegulationofStraddlingFish

Stocks,”67TheBritishYearBookofInternationalLaw,1996,pp.202-215；Bretton,

Ph.,“L’affairedelaCompetenceenmatieredepecheries（EspagnecontreCanada)：

L’arretdelaCIJdu4decembre1998,”Ⅲ Annuairedudroitdelamer,pp.189-206.

14) ApplicationInstitutingProceedings,p.13.

15) Opcit.,supran.12,para23.

16) TherelevantpartofthetextisreproducedintheJudgment,opcit.,supran.12,

para14.

17) Ibid.,para30.

18) Ibid.,para35.

19) Ibid.,para34.

20) AstotheexactseaareawheretheEstaiincidenttookplace,ICJidentifiediton

thehighseasatpara35whendefiningthedispute,althoughICJidentifieditasthe

NAFORegulatoryAreaatpara19.JudgeOdaaddressedthisissueinhisdissent,

DissentingOpinionofJudgeOda,ICJReports1998,paras5-7.

21) JudgeVereshchetininvokingtheNorthSeaContinentalShelfCase,assertedthe

possibilityforanabstractissueoflegalentitlementorlegalgroundofaparticularact

toformasubject-matterofadispute,DissentingOpinionofJudgeVereshchetin,ICJ

Reports1998,para6.However,intheNorthSeaContinentalShelfcase,thatcharac-
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teristicsubject-matterofthedisputehadbeensetforthbythepartiesthemselves,

whileinthepresentcase,thecharacterizationorformulationofthedisputeswasthe

verypointatwhichthePartiesweredivided.

22) Ibid.,para8.

23) SpainassertedthatCanadianenforcementmeasuresincludinguseofforceformed

anindependentcauseofactionbaseduponArticle2（4）oftheUnitedNations

Charter.ICJdidnotacceptthisallegationbythereasonthattheseenforcement

measureshadbeenamongthemeasuresfortheconservationandmanagementof

fisherystocks,opcit.,supran.12,paras61,78,84.

24) Bydoingthis,ICJcouldhaverespondedenoughtosuchcriticismasbeingraised

byJudgeVereshchetinwhoassertedthattheCourtcouldnotwithoutwell-founded

reasonsredefinethesubjectofdisputeindisregardofthetermsoftheApplicationand

ofothersubmissionsbytheApplicant,opcit.,supran.21,para4.

25) Opcit.,supran.11,pp.805,808-809,paras1,12-13.

26) Ibid.,pp.810-811,para18.

27) Ibid.,p.810,para16

28) DissentingOpinionofJudgeOda,ICJReports1996,pp.890-891,para3.

29) Opcit.,supran.11,pp.809-810,para16.

30) Opcit.,supran.9,paras24,28.

31) Asanimplicationorapracticaleffect,theJudgementoftheOilPlatformscase

revealedthesametendencyastheLockerbiecase.Thisquestionwillbedealtwith

later.IntheSBTcase,ATdeniedthatadisputeconcerningapplicabilityofUNCLOS,

ofitself,constitutedadisputeovertheinterpretationofUNCLOS,andthus,ittook

adifferentapproachfrom thatoftheLockerbiecase.Thispoint,too,willbe

examinedlater.

32) Opcit.,supran.11,p.810,para17.

33) ArticleXX(1)(d)willbediscussedinⅢ (3).ICJplainlystatedthattheparties

differedtotheinterpretationoftherelevantprovisionsofthe1955Treaty,ibid.,p.812,

para22.

34) JudgeHigginsdefinedthatthedifferencebetweenthepartiesastothenatureor

functionoftheoilplatformsconcernedandcharacterizationoftheUSattakcsasa

differenceofthefacts,SeparateOpinionofJudgenHiggins,ICJReports,1996,p.858,

para38.Inthispaper,theexpressionevaluationofthecontextisused.Theevaluation

atleastincludesthefollowingmatterstobeconsideredortobedetermined：first,the

functionoftheoilplatformsconcerned；second,theUSattacksagainsttheoil

platformsmayindividuallyconstitutethefactassuchoritmustbeproperlysituated

inthebackgroundofaseriesofIranianattacksagainsttheUSandotherStates’

merchantvessels.Thepartieswerenotopposedinregardtotheincidenttriggering

thedisputethattheUShadattackedtheIranianoilplatformsinquestion,thatisto

say,theydidnotdifferastothecontextofthedisputeassuch.Theydifferedastothe

evaluationofthecontext；whethertheoilplatformshadbeenusedforcommercial
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purposeandwhethertheUSattacksuponthem weredefensivecounteractions

againsttheseriesofIranianattacksupontheUSandthethirdStates’vesselsonthe

PersianGulf.Comparedtosuchsituation,intheMavrommatisPalestneConcessions

case,thequestionastowhetherthedisputerelatedtotheinterpretationorthe

applicationoftheprovisionsoftheMandatecouldberesolvedbydeterminingthe

interpretativeissuesoftheterms,suchas,“publiccontrol”and“internationalobliga-

tionsacceptedbytheMandatory“intheMandate,CaseofTheMavrommatis

PalestineConcessions,PCIJSeriesA,No.2,pp.15-23.Similarly,intheAmbatielos

casebyinterpretingtherelevantprovisionsofthe1886Anglo-GreekCommerce

TreatyICJdecidedtheobligationofUKtocooperatewithGreeceinconstitutinga

CommissionofArbitration,AmbatielosCase,Merits,ICJReposts1953,pp.19-22.

35) Ibid.,pp.812-813,para21.

36) Opcit.,supran.11,p.820,para51.

37) DissentingOpinionofJudgeSchwebel,ICJReports1996,p.875.

38) IntheSBTcase,theApplicantsinvokedthisdecisionofICJintheOilPlatforms

caseassupportingtheirposition.Theycontendedthat“fallwithintheprovisionsof”

atreatymeantthatatreatyprovidedastandardofevaluationonthelawfulnessof

theactionsconcerned,Reply,pp.20-22,25,paras47,52-53.

39) Opcit.,28,supran.11,pp.899-900,para24.

40) JudgeHigginsstatedthattheonlywayinwhichtheCourtcoulddetermine

whethertheclaimsofIranweresufficientlyplausiblebaseduponthe1955Treaty,was

toacceptprotem thefactsasallegedbyIrantobetrueandinthatlinetointerpret

therelevantarticlesofthe1955Treatyforjurisdictionalpurposes.Thatistosay,at

thejurisdictionalstage,theCourtshouldseeifonthebasisofIran’sclaimsofthefact

therecouldbeaviolationofthe1955Treaty,opcit.,supran.34,pp.856,856,paras

32,38.InthisOpinion,“toacceptthefacts”meanstoaccepttheevaluationbyIranof

thecontextthattheUSattacksupontheoilplatformsbeingusedforcommercial

purposes.Accordingtothisview,thepartythatconteststhefacts,ortheevaluation

ofthecontextinordertodenytheapplicabilityofthetreatyinquestionliketheUS

inthepresentcase,evenprotem,wouldnecessarilyloseatthejurisdictionalstageon

thispoint.Suchaseriousresultmustbefullyconsideredinthepresentcasewherethe

evaluationofthecontextofthedisputeitselfledtothedifferencebetweentheparties

astotheapplicabilityofthe1955Treaty,asdiscussedinthenote34).

41) Opcit.,supran.11,pp.819-820,paras49-50.

42) OnJune231997,theUSfileditsCounter-MemorialandsetforthitsCounter-Claim

init.TheUScontendedthattheIranianattacksontheUSvesselsandotheractions

wereviolationsofthe1955Treaty.Inthisregard,theUSitselfassertedtheapplicabil-

ityofthe1955Treaty.WhileIrancriticizedthattheUSsoughttowidenthedispute

inordertoincludeUSclaimsconcerningIran’soverallconductthroughouttheperiod

1987-1988,ICJfoundthattheUSCounter-Claimwasadmissible,CaseConcerningOil

Platforms,Counter-Claim,ICJReports1998,paras4,12,46.
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43) Forinstance,itisnotclearwhetherwhatare“affected”,accordingtothetermsof

proviso,arethetreatiesthemselvesorthepartiestothem.CaseConcerningMilitary

andParamilitaryActivitiesinandagainstNicaragua,JurisdictionoftheCourtand

AdmissibilityoftheApplication,ICJReports1984,p.424,para72；Eisemann,“L’

arretdelaC.I.J.du26novembre1984（Competenceetrecevabilite）dansl’affairedes

activitesmilitairesetparamilitairesaunicaraguaetcontrecelui-ci,”Annuaire

françiasededroitinternational,1984,pp.381-382；D’Amato,A.,“ModifyingU.S.

AcceptanceoftheCompulsoryJurisdictionoftheWorldCourt,”79TheAmerican

JournalofInternationalLaw,1985,p.394；Damrosch,L.F.,“MultilateralDisputes,”

Damrosch,L.F.,ed.,TheInternationalCourtofJusticeataCrossroad,1987,New

York,pp.395,398.

44) CaseConcerningMilitaryandparamilitaryActivitiesinandagainstNicaragua,

Merits,ICJReports1986,p.94,para175.

45) Ibid.

46) Opcit.,supran.43,pp.424-425,para73.

47) Inthisregard,accordingtoJudgeJennings,atthematerialtimesofthisdispute,

thesubstantiverulesgoverningthebehaviorofthepartieshadbeentheUnited

NationsCharter（theUNCharter）andtheCharteroftheOrganizationofAmerican

States（theOASCharter),DissentingOpinionofJudgeJennings,ICJReports1986,p.

533.JudgeOdapointedoutthatwhetherICJassumedjurisdictionandwhetheritcould

applycustomaryrulesweredifferentissues.Inhisview,ICJshouldhaveprovedthat

thepresentdisputehadnotarisenundermultilateraltreaties,inadvanceofdiscussing

autonomousapplicabilityofcustomaryrules,DissentingOpinionofJudgeOda,ICJ

Reports1986,pp.217-219,paras10-14.

48) Opcit.,supran.44,p.93,para174.

49) Ibid.,p.94,para176.IntheSBTcase,too,indeterminingthedispute,whetheror

notCCSBThassubsumedUNCLOSwasdiscussedbythepartiesandAT.

50) Ibid.,p.95,para178.

51) Forthispurposeofidentifyingconflictsbetweentheparitiesunderthecustomary

rules,especiallyofdeterminingwhethertherewereanyclaimsintheNicaraguan

Applicationthatcouldbeseparatedfromdisputearisingundermultilateraltreaties,

asJudgeJenningssuggested,itwasrequiredoftheCourttoexaminetherelevant

customaryrules,Opcit.,supran.47,pp.534ff.

52) AccordingtoJudgeJennings,althoughNicaraguamadeclaimsundercustomary

rules,USdidnotcountenanceadisputearisingonlyundercustom,ibid.,p.533.He

arguedthisunderthepremisethatthiswasacaseinwhichcustomaryrulesandtreaty

rulesweredifferentincontent.Thisisbecausehedidnotadmitanexistenceof

establishedcustomaryrulesthathadthesamecontentasthetreatyruleshad,

especiallyArticle2（4）andArticle51oftheUNCharter,ibid.,pp.530-532.

53) Opcit.,supran.43,pp.423-424,para71.

54) Inthisregard,notonlytheUSbutalsoNicaraguaitselfrecognizedthatthe
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multilateraltreatieshadgovernedthedispute,DissentingOpinionofJudgeJennings,

opcit.,supran.47,p.533；Moore,J.N.,“TheNicaraguaCaseandtheDeterioration

ofWorldOrder,”81TheAmericanJournalofInternationalLaw,1987,pp.155-156.It

issaidthattherewasacontradictioninthatwhiletheUSinvokedthemultilateral

treatyreservation,itatthesametimeinvokedthemultilateraltreaties,suchasthe

UNCharterandtheOASCharter,Briggs,H.W.,“TheInternationalCourtofJustice

LivesuptoitsName,”ibid.,p.80.However,theUSintentionwasthatthegoverning

lawofthisdisputewasthemultilateraltreaties,and,thus,accordingtotheeffectof

theVandenbergreservation,theCourtwasdebarredtoentertainthecase.Asforthe

similarposition,D’Amato,A.,“TrashingCustomaryInternationalLaw,”ibid.,p.103.

55) Whenthereisdifferenceincontentbetweencustomaryrulesandtreatyrules,a

questioniswhetherthepresentdisputereallyhasarisenunderthecustomaryrules.

Insuchacase,ICJshouldhavehadprovenconcretely,astheCourtitselfstated,that

“theclaimbeforetheCourtinthiscaseisnotconfinedtoviolationofthemultilateral

conventionalprovisionsinvoked.”

56) See,forinstance,Robinson,D.R.,“ObservationsontheInternationalCourtof

Justice’sNovember26,1984JudgmentonJurisdictionandAdmissibilityinthecaseof

NicaraguaV.UnitedStatesofAmerica,”79TheAmericanJournalofInternational

Law,1985,p.427.

57) AccordingtothepositionthattheVandenbergreservationstrictlyprohibitsthe

interpretationofmultilateraltreaties,ICJisevendebarredtointerpretthecustomary

rulesthatareidenticalincontentwiththetreatyrule,sinceinthatcase,theinterpre-

tationofthecustomaryrulesnecessarilyinvolvestheinterpretationofthetreaty

rules,Moore,opcit.,supran.54,p.156.

58) IfICJinterpretedtheVandenbergreservationasdenyingtheCourt’sjurisdiction

overcaseswhichweregovernedbymultilateraltreatyrules,assubstantiverules,it

wouldbeindispensablefortheCourttoconfersomespecialstatusonthecustomary

rulesthecontentofwhichissimilartothetreatyrules,inordertoapplythese

customaryrulestothepresentcase.Suchaspecialstatusisunknowntomany

internationallawscholars.From thispointofview,ProfessorChristensonfocused

uponthesignificanceoftheCourt’sdeclarationinthiscasethatsomecustomary

internationalruleswerejuscogensrules,Christenson,G.A.,“TheWorldCourtandJus

Cogens,”81TheAmericanJournalofInternationalLaw,1987,pp.93-94,98.Compared

tosuchaposition,IntheEastTimorcase,concerningtheconceptofanobligationerga

omnesICJclearlydeclaredthattheergaomnescharacterofanormandtheruleof

consenttojurisdictionweretwodifferentthings,CaseConcerningEastTimor,ICJ

Reports1995,p.102,para28.Ontheotherhand,thereisapositiontoassertthatwhen

thecustomaryrulesarethesameincontentasthetreatyrules,ICJshouldapplythem.

See,forexample,Greig,D.B.,“NicaraguaandtheUnitedStates：Confrontationover

theJurisdictionoftheInternationalCourt,”66TheBritishYearBookofInternational

Law,1991,pp.232-233.
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59) JudgeShwebelstatedthatsinceUSandNicaraguawereboundbytheUNCharter

andtheOASCharter,“itwouldbeanartificialapplicationofthelawtotreatthem

asiftheywerenotbound（bytheCharters),butboundonlybycustomaryinterna-

tionallaw,”DissentingOpinionofJudgeSchwebel,ICJReports1986,p.304,para95.

60) Christenson,opcit.,supran.58,p.97.Contra.Greig,opcit.,supran.58,pp.

232-233；(thesamepositionisatleastimpliedin）Kirgis,Jr.,F.L.,“NicaraguaV

UnitedStateasaPrecedent,”79TheAmericanJournalofInternationalLaw,p.655；

Damrosch,opcit.,supran.43,p.396.

61) SuchanintentionoftheUSwasconfirmedalsoinotherUScontentions.TheUS

contestedtheadmissibilityoftheApplicationofNicaraguaforseveralreasons.The

USassertedthatadjudicationofNicaragua’sclaimwouldnecessarilyimplicatethe

rightsandobligationsofotherStates,otherStatesofCentralAmerica.FortheUS,

otherCentralAmericanStateswereindispensablepartiesinwhoseabsencetheCourt

couldnotproperlyproceed,opcit.,supran.44,pp.50-51,paras86-87.Asanother

reasonfortheinadmissibilityoftheApplicationofNicaragua,theUSpointedtothe

factthatNicaraguahadfailedtoexhausttheestablishedprocessesfortheresolution

oftheconflictsoccurringinCentralAmerica,ibid.,p.60,para102.Inthiscontext,the

UScontendedthattheallegationsofNicaraguacomprisedacomplexofinterrelated

political,social,economicandsecuritymattersthatconfrontedtheCentralAmerican

region,andthatthosematterswerethesubjectsofaregionaldiplomaticeffort,

“ContadoraProcess,”ibid.,p.60,para103.Damrosch,opcit.,supran.43,pp.396-397.

62) Ibid.

63) Opcit.,supran.9,para24.TheICJrejectedtherequestforprovisionalmeasures

byLibyabyOrderdatedat14April1992,CaseConcerningQuestionsofInterpretation

andApplicationofthe1971MontrealConventionArisingfromtheAerialIncidentat

Lockerbie,OrderintheRequestfortheIndicationofProvisionalMeasures,ICJ

Reports1992,p.3.(LibyaV.UitedKingdon),p.114.(LibyaV.UnitedStatesof

Amerina).AsforanexaminationofjurisdictionoftheCourtatthestage,Chappez,

J.,“Questionsd’interpretationetd’applicationdelaconventiondemotrealde1971

resultantdel’incidentaeriendeLockerbie（JamahiriyaArabLibyennec.Royaume-

uni）(JamahiriyaArabeLibyennec.Etats-unis）mesuresconservatoires,ordonnance

du14avril1992,”XXXVIIIAnnuairefrançaisededroitinternational,1992,pp.

475-476.JudgeOdaindicatedinadeclarationappendedtotheOrderthattherights

protectionofwhichwassought,werebeyondthescopeoftheaction.Inhisview,

Libya’srighttorefuseextraditionisageneralsovereignright,andithasbeenfettered

onlybyitsacceptanceoftheprincipleofautdedereautpunireundertheMontreal

Convention.SincetheactionbeforetheCourtrelatedtotherightsanddutiesunder

theMontrealConvention,ICJshouldnothavemadetheorderrequested,Declaration

ofActingPresidentOda,ICJReports1992,pp.17-19,pp.129-131.

64) Reply,pp.22,43,paras48,96；Award,pp.68-69,para41（d).

65) Inaddition,thefollowingpointintheJudgmentdeservestobementioned.Inthe
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submission,LibyaaskedtheCourttofindthat：

theUnitedStatesisunderalegalobligationtorespectLibya’srightnottohave

the［Montreal］Conventionsetasidebymeanswhichwouldinanycasebeat

variancewiththeprinciplesoftheUnitedNationsCharterandwiththemanda-

toryrulesofgeneralinternationallaw prohibitingtheuseofforceandthe

violationofthesovereignty,territorialintegrity,sovereignequalityandpolitical

independenceofStates.

TheUSdeniedthattheCourthadjurisdictionunderArticle14（1）oftheMontreal

Conventiontodecidethelawfulnessofthoseactionsinquestionandtohearthe

submissionpresentedonthispointbyLibya.ICJ,rejectingtheUScontention,admit-

teditsjurisdictionundertheConventiontoentertainthispointofissue,opcit.,supra

n.9,paras33-34.Inthisregard,asforaviewthatICJdidnotrecognizeditsjurisdic-

tiontoentertaintheissuesconcerningtheviolationofLibya’srightsundertheUN

Charterortheprinciplesofgeneralinternationallaw,Queneudec,J-P.,“Observations

surletraitementdesexceptionspreliminairesparlaC.I.J.danslesaffairesde

Lockerbie,”XLIVAnnuairefrançaisededroitinternational,1998,p.315.

66) See,supran.11.

67) Award,p.86,para48.

68) Opcit.,supran.11,pp.811-812,paras20-21.

69) Opcit.,supran.37,pp.78-79.

70) JudgeSchwebeltookthepositionthataccordingtoArticleXXI（1）(d),thereach

ofregulationbytheFCNtreatydidnotcoverthosematters,suchas,international

peaceandsecurityanddomesticsecurityinterests.Therefore,accordingtohim,the

allegedUSmeasureswerenotregulatedbytheFCNTreaty,DissentingOpinionof

JudgeSchwebel,ICJReports1984,p.635,para128；opcit,supran.59,p.310,para105.

Inhisview,ICJinterpretedArticleXXI（1）(d）oftheFCNTreatyasasubstantive

ruletodeterminethevalidityofUS’scharacterizationofthemeasuresithadtaken

aswithintheprovision,anditregardeddisputesconcerningthatvalidityasoneofthe

disputesinrelationtotheinterpretationorapplicationoftheFCN treaty,and,

accordingly,undertheCourt’sjurisdiction,ibid.,p.311,para106.

71) ThiswassaidtocontradictthesolidunderstandingestablishedinAmericanFCN

treatypractices,Reisman,M.,“TheOtherShoeFalls：TheFutureofArticle36（1）

JurisdictionintheLightofNicaragua,”81TheAmericanJournalofInternational

Law,1987,p.170.

72) Opcit.,supran.44,p.135,para270.

73) Ibid.,pp.135-136,para271.

74) Ibid.,p.138,para276.

75) Reisman,opcit.,supran.71,pp.171-172.“TheprecedentthussetisthattheCourt

hasjurisdictionoveradisputethatmightfallwithinsomeoftheliteraltermsofa

treaty,withoutregardtothecontext,objectorpurposeofthetreaty,ifthetreaty

containsacompromissoryclausereferringtoitsinterpretationorapplication,”Kirgis,
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Jr.,opcit.,supran.60,p.656.

76) ThisassumptionwasgroundedinvoluminousFCNTreatypracticesthatUShad

accumulated,ibid.

77) TheElectricityCompanyofSofiaandBulgaria,PreliminaryObjection,PCIJ

SeriesA./B.,FasciculeNo.77.

78) Reply,pp.46-47,paras105-106.

79) ThereexistedadifferenceofinterpretationinregardtowhethertheTreaty

establishedabroadermaterialjurisdictionornot.See,forinstance,DissentingOpinion

ofJudgeHudson,PCIJSeriesA./B.,FasciculeNo.77,p.122；SeparateOpinionof

JudgeDeVisscher,PCIJSeriesA./B.,FasciculeNo.77,p.137.

80) Opcit.,supran.77,p.76.IntheCourt’sopinion,“themultiplicityofagreements

concludedacceptingthecompulsoryjurisdictionisevidencethatcontractingparties

intendedtoopenupnewwaysofaccesstotheCourtratherthantocloseoldwaysor

toallowthemtocanceleachotheroutwiththeultimateresultthatnojurisdiction

wouldremain.”

81) JudgeAnzilottiandJudgeUrrutia,took,inasense,adeductiveapproachby

presupposingageneralprinciplethat,inthesamelegalsystem,therecouldnotatthe

sametimeexisttworulesrelatingtothesamefactsandattachingtothesefacts

contradictoryconsequences.Baseduponthisgeneralprinciple,bothjudgesdidnot

admit“parallelism”oftwocompromissoryclauses.SeparateOpinionofJudge

Anzilotti,PCIJSeriesA./B.,FasciculeNo.77,p.90；DissentingOpinionofJudge

Urrutia,PCIJSeriesA./B.,FasciculeNo.77,p.105.Comparedtothis,accordingto

JudgeHudson,whowastakinganinductiveapproach,ohlyafteritisdecidedthatthe

twoinstrumentscontainingcompromissoryclausesareapplicabletotheconcrete

case,theprimacyofoneofthem canbedetermined.DissentingOpinionofJudge

Hudson,opcit.,supran.79,pp.123-125.

82) SomeopinionsintheElectricityCompanyofSofiaandBulgariacasedenied

parallelexistenceofjurisdictionalbasesforasinglefact,namely,submissionofa

disputetoPCIJ,SeparateOpinionofJudgeAnzilotti,opcit.,supran.81p.90；

DissentingOpinionofJudgeUrrutia,opcit.,supran.81,p.105.Theydidnotpermit

thatinthesamelegalsystem,twodifferentrulesattachdifferenteffectstothesame

fact.Suchapositionpresupposesthatthefact“submissionofadisputetoPCIJ”is

alwaystreatedassuch,irrespectiveofcontext.Thisisdifferentfromaneventthata

fishingvesselofStateAiscapturedbyavesselofStateBonthehighseas.Depending

onitsparticularcontext,suchaneventmaybedefinedasaninterventionofaforeign

vesselonthehighseasorasanenforcementofameasureforconservationofliving

resources.ThereisnothingcontainedintheSeparateOpinionsotherthanthatitmust

bedeniedthatdifferentrulesprovidedifferentstandardsandrequisitesforasingle

fact,namely,submissionofadisputetoPCIJ,fromaviewpointofintegrityofalegal

system.Ifafactplacedinapertinentcontextconstitutesafactorofaparticular

dispute,asaconstitutiveelementofaparticulardispute,canitberegulatedbytwo
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distinctrules? Orcanonlyonerulebeappliedtoit? Withtheseissues,thatare

criticalintheSBTcase,thoseSeparateOpinionsintheElectricityCompanyofSofia

Bulgariacasehavenobearing.

83) Articles6and8ofCCSBT.TherelevantprovisionsofCCSBTarereproducedin

Award,pp.12-21,para23.

84) Articles7and8ofCCSBT

85) Order,pp.8-9,paras28-29.

86) TheApplicantsalsorequestedAT toadjudgeanddeclarethefollowing：that

Japanshallrefrainfromauthorizingorconductinganyfurtherexperimentalfishing

forSBTwithouttheagreementofA/NZ；thatJapanshallensurethatitsnationals

andpersonssubjecttoitsjurisdictiondonottakeanySBTwhichwouldleadtoatotal

annualcatchofSBTabovetheamountofthepreviousnationalallocationsagreed

withA/NZuntilsuchtimeasagreementisreachedwiththoseStatesonanalternative

levelofcatch；andthatJapanshallrestrictitscatchinanygivenfishingyeartoits

nationalallocationaslastagreedintheCommissionsubjecttothereductionofsuch

catchbytheamountofSBTtakenbyJapaninthecourseofitsunilateralexperimen-

talfishingin1998and1999,ibid.,p.9,para28.

87) Ibid.,pp.11-12,paras31-32.

88) Ibid.,pp.12-13,para33.

89) AsforprovisionalmeasuresunderUNCLOS,see,forexample,Oxman,B.H.,

“JurisdictionandthePowertoIndicateProvisionalMeasures,”Damrosch,opcit.,

supran.40,pp.323-354；Laing,E.A.,“APerspectiveonProvisionalMeasuresunder
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