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1. Introduction

Theobjectofthispaperistoexaminetheimpactonthetraditionalstructureof

thelawoftheseaformaintainingthefreedomofnavigationbytherecenttendency

foundininternationalandnationalpracticesofregulationforthepurposeoffishery

resourcesconservation（FRC）andmarineenvironmentalprotection（
1)

MEP).

Thefreedomofnavigationisthemosttraditionaloneamongthefreedomsofuses

ofthesea.AsfirmlyestablishedpositivelawArticle2oftheConventiononthe

HighSeas（CHS）andArticle87（1）oftheUnitedNationsConventionontheLaw

oftheSea（LOSC）prescribethefreedomofnavigationaswellasthefreedomsof

otherusesofthesea.Atthesametimenostatemayvalidlypurporttosubjectany

partofthehighseastoitssovereignty（Article2ofCHSandArticle89ofLOSC）

andaflagStateholdsexclusivejurisdictionoverashipflyingitsflagonthehigh

seas（Article6（1）ofCHSandArticle92（1）ofLOSC).Thesetwoaspectsofthe

freedomofthehighseasarerelatedtoeachotherinthatthefreedomofnavigation

isensuredwithprohibitionofanyinterferencebyforeignStatesuponshipsonthe

highseaswithoutspeciallegal
2)

grounds.

Aninfringementofthefreedomofnavigationisclaimedinreflectingsuchtwo
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aspectsofthefreedomofthehighseas:first,aninfringementoftheflagState’sright

duetointerferencewithitsshiponthehighseasbyaforeignStatewithoutlegal

justification,andsecond,anobstructionofnavigation,forinstance,bythefactthat

sealanesareclosedbysettingasecurityorsafetyzoneontheoccasionofaweapon

testonthehigh
3)

seas.Incomparisonwiththem,inordertofindpossiblecoordina-

tionbetweenthefreedomofnavigationandeffectiveregulationforthepurposeof

FRCorMEPdifferentconsiderationisneeded.

Untilrecentlytherehasnotbeenkeenmotivationforexaminingthefollowing

issues:HowandtowhatextentmaynavigationberestrictedforthepurposeofFRC

orMEPinmaintainingthefreedomofnavigationasaprinciple?;Morefundamen-

tallywhatisnavigationoritscoreelementtobemaintainedasbeingfreeaccording

totheprincipleofthefreedomofnavigation?Thesearequestionssimilarorrelated

tothesecondtypeofinfringementofthefreedomofnavigationabove.However,

thedevelopmentofthelawoftheseainthe20 centurydemandsanswersbeing

pertinenttothose
4)

questions.

First,especiallysincethelatterhalfofthe20 centurythelawoftheseahas

tremendouslyprogressedintermsofinternationalregulationforthepurposeofFRC

andMEP.Theregulationreachesasfarasamodeofnavigationornavigation

itselfoffishingvesselsandshipsthatarecarryingsubstancesharmfultothemarine

environment.Second,particularlyintheexclusiveeconomiczone(EZ),LOSC

distributesrightsamongStatesbasedupon“matters”suchasnavigation,FRC,MEP,

scientificresearchandsoon.Itisessentialandcriticaltodefinethe“mattersor

eachtypeofuseofthesea（navigation,fishing,pollution)”andestablishdemarca-

tionamongtheminorderforundisputabledistributionofrightsamongStates.

Underthesecircumstances,inEZ,theissueofcoordinationbetweenthefreedom

ofnavigationandregulationinorderforrealizingFRCandMEP,ontheonehand,

andtheissueofdistributionofrightsandjurisdictionbetweencoastalStatesandflag

States,ontheotherhand,substantiallycoincide.Inthisparticularsense,thetwo

aspectsofaninfringementofthefreedomofnavigationabovemergetogetherand

formonecriticalissueofdemarcationamongtheusesofthesea,namely,navigation,

fishingandpollution.Forthisreason,thepresentpapermainlyfocusesuponthe

issuesinrelationtoEZ,although,bothonthehighseasandinEZthesamekindof

questionshouldbeconsidered,sinceonthehighseas,too,internationalregulation

forthepurposeofFRCandMEPhas
5)

developed.

LOSC,inseekingasubtlebalanceamongvariousinterests,constructsafundamen-

talstructureforcoordinationbetweenthefreedomofnavigationofaflagStateand
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effectiveregulationbyacoastalStateforthepurposeofFRCandMEP.Recent

internationalandnationalpracticesarenotonlyincompatiblewithindividual

provisionsofLOSCbutalsomayencroachuponitsfundamentalstructureforthe

coordinationthatLOSCintendstoachieve.Inaddition,atendencyhasemergedin

therecentpracticestochallengethedistributionofrightsbasedupon“matters”

underLOSC.Intheargumentsforthepreventionofmarineenvironmentaldamage

thatcouldbecausedbyanaccidentoraterroristattackagainstshipscarrying

plutonium,thesafetyofnavigation,preventionofcrimesonthesea,maintainingof

thegoodorderontheseaandnationalorinternationalmaritimesecuritywouldmix

inthelegalintereststobeprotectedaswellasthatof
6)

MEP.Suchan“inall”

approachwouldneglectthedistributionofrightsaccordingto“matters”under

LOSCandproceedtowardrestrictionofthefreedomof
7)

navigation.

Ifthenewdirectionfoundintheinternationalandnationalpracticesismotivated

byactualandpracticalnecessityforachievingeffectiveinternationalregulationfor

thepurposeofFRCandMEP,itshouldnotbedeniedorcannotbeobstructed.It

wouldevenrequireamendmentsandchangesofLOSC.Themostimportantthing

istorecognizethetrueimpactofthenewtrenduponthetraditionalstructureofthe

lawoftheseabeforemovingintotheneweraofit.Thisisbecausethefreedomof

navigationhasalongtraditioninboththeoryandpractice,andthelawofthesea

hasbuiltandmaintainedthepertinentstructuretoguaranteeit.Ifaradicalchange

isintroducedinthisstructurebythenewtrend,itshouldbeexplicitlyacknowledged

assuchandthoroughlyanalyzed.

Basedupontheseconsiderations,parttwoofthispaperwillbeginwithananalysis

onnavigationandthefreedomofnavigationunderCHSandLOSC.Partthreewill

depictthefundamentalstructureofLOSCinordertomaintainthefreedom of

navigationinrelationtoeffectiveregulationbyacoastalStateofEZforthepurpose

ofFRCandMEP.Partfourandfivewillexaminetheinternationalandnational

practicesinthefieldofFRCandMEPandassestheircompatibilitywithLOSC.As

aconclusion,someremarkswillbegivenconcerningthecoordinationbetweenthe

freedomofnavigationandeffectiveregulationforthepurposeofFRCandMEP.

2. TheFreedomofNavigation

⑴ MeaningofNavigationandSignificanceoftheFreedomofNavigation

① NeitherCHSnorLOSCgivesadefinitionof
8)

navigation.Traditionallythe

freedomofnavigationwascloselyconnectedtotradeand
9)

communication.Thisis

typicalinthatGrotiusdevelopedhisdoctrineonthefreedomoftheseabasedonthe
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necessityofensuringtransportationforthepurposeofmaintainingDutchtradewith

theDutchEastIndia
10)

Company.HisdoctrinepurportedtorefutethePortuguese

hindrancetothenavigationofvesselsbelongingtootherStatesbyclaimingtheold

doctrineofdominium
11)

maris. EvenantagoniststoGrotiusrecognizedthenecessity

ofthefreedomofnavigationatleasttoacertain
12)

degree.Onthebroaderbasisof

arightofcommunication,juscommunicationis humankindenjoysarightto

communicateandexchangewithpeopleinotherregionsintheworld marine

trafficandnavigationwererequiredtobe
13)

free.Ashistoryreveals,theMercantil-

ismstronglysupportedthisideaofthefreedomof
14)

navigation.

② Logically,consideringthatshipsnavigatealmostalwayswithcertainpur-

poses,suchastrade,communication,exchange,transport,fishing,dampingandso

on,navigationmaybethoughtofas“incidental”totheseactivitiesnotasan

independentuseofthesea.Forinstance,itcanbesaidthatafishingvessel

navigatesforthepurposeofreachingafishinggroundandthatthisnavigationis

onlyincidentaltoorpartoffishingnotanindependentuseofthesea.Thesame

argumentmayholdtruetoashipcarryingsubstancesharmfultothemarine

environment.Takingsuchastance,navigationofthosevesselsandshipswouldbe

easilysubjecttoregulationforthepurposeofFRCorMEP.Thatislikelytoopen

awayfortheideathatthenavigationisrestricted,becausetheyarefishingvessels

orshipscarryingharmfulsubstances,inotherwords,anideaofregulationon

navigationforthereasonoftypeofshiporcargo.

Thelawofthesea,however,hasnottakenthisstance.Ithasneverchosento

regardnavigationasincidentaltooronlypartoftheactivitiesthatshipspurportto

doandareengagedin.Irrespectiveofthehistoricalfactthatthefreedom of

navigationhadalwaysbeentreatedinacloseconnectionwithneedsoftrade,

communicationandtransport,ithascoherentlyconsideredthefreedomofnaviga-

tionaskeepingitsownindependent
15)

significance.

Thepositivelaw oftheseaconfirmsthistraditionalpositionconcerningthe

freedomofnavigation.BothArticle2ofCHSandArticle87（1）ofLOSCprovide

thefreedomofnavigationfirstandindependently.Bothoftheseconventionsare

silentconcerningwhethertheypurporttoplaceacertainweightonthefreedomof

navigationsincenavigationisincidentaltoanyofactivitiesonthesea,orwhether

theydosoinintendingtoemphasizetheindependentsignificanceofthefreedomof

navigationinrelationtothefreedomsofotherusesofthesea.Atleast,however,

itcanbederivedthattheytreatnavigationassuchandasbeingirrespectiveof

activitiesthatshipsintendtodoorareengagedin,sothattheygivethefreedomof
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navigationtoanyshipsirrespectiveoftheiractivities,andalsoirrespectiveofkind

ofshiporcargo.Fishingvessels,passengerships,cargoships,warships,ships

carryingharmfulsubstances,withoutexception,initiallyholdthefreedom of
16)

navigation.

③ AlthoughneitherCHSnorLOSC definesnavigation,doctrinesgenerally

considernavigationasmotion（movementandstandstill）andpresenceof
17)

ships.

“Navigation”alsoincludesactivitiestoenablemotionofshipsasareincidentalto

it,suchasbunkering,provisioning,servicing,repairingandmaintaining.This

seemsaphysicallynaturalconclusionconsideringthenecessityofrefuelingand

othersformotionofallships.

Legallyitissaidthatthefreedomofnavigationencompassesfreedomsofobserva-

tion,exploration,maneuvers,movementofthingsofmilitarynatureandso
18)

on.

Thisall-inclusiveconceptofthefreedomofnavigationmaytakeitsjustificationin

theinconclusivenessofthelegalnatureofthehigh
19)

seas.Inthehistoryofthelaw

oftheseaseveralideas,suchasrescommunis,resnullius,respublicum havebeen

almostinterchangeablyusedtodefineandexplainitslegal
20)

nature.AttheFirst

UnitedNationsConferenceontheLaw oftheSeatheydidnotrecognizemuch

significanceinargumentsconcerningthisissueinusingthoseconcepts,andArticle

2ofCHSsolelyconfirmsthatthehighseasarefreefrom thesovereigntyofany

Statesandfreeforanyofitsuses,whichisnomorethan“thelogicalconclusion”

ascribedtothelegalnatureofthehighseasasfreeorsimplyaviciouscircle

argument.Article87（1）andArticle89ofLOSChavesucceededtothisstanceof
21)

CHS.However,thefollowingquestionsstillremaintobeasked:Whyshouldthe

highseasbefree?Throughwhatjustificationsmaythisfreedomberestricted?Does

thefreedom submitabinitiotosomelimitationforthecommoninterestsofthe

world?Thelawoftheseahasnotyetestablishedlogicallydeterminedanswersfor

thesefundamentalquestions.Asaresult,whenonthehighseasanewtypeof

activityistechnicallyrealized,thelawoftheseadoesnotprovideanyreasontodeny

thefreedomofthatactivitybeyondtherequirementofthedueconsiderationofother

rightsofusesoftheseathatisprescribedunderArticle2ofCHSandArticle87（2）

of
22)

LOSC.Inthesesituations,ithasnotbeennecessarytoseriouslylimitthe

contentsorelementsofthefreedomof
23)

navigation.

ThispointrelatestoaninterpretationofArticle58（1）ofLOSCthatprovidesfor

thefreedomsoftheuseofthesea“relatedto”thefreedomscontainedinArticle87

（1）andselectedbyArticle58（1).Fromastandpointthatthefreedomsoftheuses

relatedtonavigationhavebeenalreadyrecognizedbyacustomaryinternational
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ruleasbeingincludedinthefreedomofnavigation,itiscriticizedthatthisreference

byArticle58（1）tothefreedom oftheuses“relatedto”navigationcouldraise

certaindoubtabouttheestablishedstatusofthiscustomary
24)

rule.Ifthereference

toArticle87byArticle58（1）purportstoconfirm applicationofthefreedom of

navigationonthehighseasassuchinEZ,too,thiscriticismhasareason.However

Article58（1）meanstodecideinEZwhichfreedomsunderArticle87（1）maybe

enjoyedandtowhatextenttheyareapplied,andinthiscontextitprescribesthe

freedomoftheusesrelatedtonavigation.Accordingtothesameunderstanding,

especiallyLatinAmericanStatesarguedforthelimitationofmilitaryoperations

andmaneuversbyforeignStatesinEZ,althoughtraditionallytheseactivitieshave

beenincludedinthefreedomofnavigationonthehigh
25)

seas.

④ ItcanbesummarizedthatastothefreedomofnavigationCHSandLOSC

acceptthefreedomofmotion（movementandstandstill）andpresenceofshipsand

thefreedomsofusesrelatedtonavigation.Notonlytheformerbutalsothelatter

areconfirmedinEZ,too.Motionandpresenceofshipshavenorelationtoactiv-

itiesthatshipspurporttodoorareengagedin:andmoreover,thefreedom of

navigationisenjoyedbyanyshipsirrespectiveoftheiractivitiesandalsoirre-

spectiveofkindofshiporcargo.

ThereareinternationalandnationalpracticesinthefiledofFRCandMEPinEZ

thatcontainregulativemeasures,suchaspriornotificationofentryintoEZ,various

meansforavesselmonitoringsystem,restrictionofnavigationonfishingvesselsor

shipscarryingsubstancesharmfultotheenvironmentandrestrictionofrefueling

andtransshipmentoffishingvessels.Theseregulativemeasuresmotivateashift

fromtheinclusiveconceptofthefreedomofnavigationtoregulationofnavigation

accordingtotypeofshipandcargo.Theycouldevenproceedtoregulationof

refuelingandprovisioningasiftheywererelatedtofishing,whiletheyhavebeen

regardedasincidentaltoorphysicallynecessaryfornavigation.Suchtendencywill

beexaminedin-depthinpartsfourandfivebelow.

3. ThePrincipleoftheFreedomofNavigationand

ItsFundamentalStructureinLOSC

⑴ CoordinationamongUsesoftheSea

① Ifacleardemarcationlineisdrawnamongusesofthesea,suchasnavigation,

overflight,layingsubmarinecablesandpipelines,andotherinternationallylawful

usesofthesearelatingtothem,ontheonehand,andfishing,theestablishmentand

useofartificialislands,installationsandstructures,marinescientificresearchand
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theprotectionandpreservationofthemarineenvironment,ontheotherhand,a

possibleconflictbetweenthefreedomofoneusebyaforeignStateandarightofa

coastalStateofEZovertheothershouldbereconciledaccordingtothedueregard

principlefoundinArticle56（2）andArticle58（3）ofLOSC.Whenthedistinction

itselfiscontestedbecauseofadifferenceofopinionsregardingthedefinitionofthe

uses,toestablishanexplicitdefinitionforeachuseiscriticaltoresolvethat
26)

dispute.

Article1（1）(4）onlydefinespollutionofthemarineenvironmentthatisanegative

formofauseofthesea.

② InEZitshouldbenotedthatLOSCgivesanequalstatustothefreedomof

navigationofaflagStateandsovereignrightsandjurisdictionofacoastalState.

ThecontrastbetweenArticle56（2）andArticle58（3）reflectssuchabasicstand-

pointof
27)

LOSC.AflagStateshallcomplywithlawsandregulationsofacoastal

StateasfarastheyareadoptedinaccordancewithLOSCandarenotincompatible

withitsPartV.OnlyflagStatesseemtooweonaone-sidedbasisthisobligation.

HowevertheycomplywithlawsandregulationsofcoastalStatesonlyasfarasthey

areadoptedinaccordancewithLOSCandarenotincompatiblewithitsPartV.

Furthermore,itismeaninglessforLOSCtoprovideforacorrespondingobligation

ofacoastalStatetocomplywithlawsandregulationsofaflag
28)

State.Accordingly,

theobligationofaflagStatetocomplywithlawsandregulationsofacoastalState

doesnotinanywaychangetheequalstatuswhichLOSCattributestorightsofaflag

State,ontheonehand,andtorightsandjurisdictionofacoastalState,ontheother

hand.Theremainingissueistoestablishthedemarcationbetweenthefreedomof

navigationofaflagState,andsovereignrightsandjurisdictionofacoastalStateof
29)

EZ.

⑵ ActualorConcreteActivitiesasTargetsofRegulationunderLOSC

InCasesofRegulationforthePurposeofFRC

① Withrespecttothetargetsofregulation,LOSCinprincipleplacesaweight

uponactualorconcreteactsandactivities,namelyfishingactivitiesanddischarges

astheprincipaltargetsofregulativemeasuresforthepurposeofFRCandMEP.

Ontheonehand,underLOSCnavigationisinterpretedasmotionandpresenceof

shipsirrespectiveofactivitieswhichshipspurporttodoorareengagedin,andon

theotherhand,fortheregulativemeasuresforthepurposeofFRCandMEP,it

focusesactualactsoractivitiesintermsoffishingandpollution.Thismeansthat

LOSCallowsregulationorrestrictiononnavigation,asfarasithascloseor

substantialconnectionwiththeseactualactivities.Bytakingthisbasicstance,

LOSCcanseekacertainbalancebetweenthefreedomofnavigationandeffective
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regulationforthepurposeofFRCandMEP.

② A coastalStateofEZhasasovereignrightovertheconservationand

managementoffisheryresources.Article73（1),whichprescribestheconditionfor

theenforcementjurisdictionofacoastalState,onlyprovidesfor“measures...asmay

benecessarytoensurecompliancewithlawsandregulations”adoptedbyacoastal
30)

State.TheselawsandregulationsmustbeinconformitywithLOSCandArticle62

（4）setsoutanon-exhaustivelistofthemattersforregulationthatnationallawsof

acoastalStatemay
31)

contain.Amongthem,landingofthecatchintheportsofa

coastalState,termsandconditionsrelatingtojointventures,andtransferoffishery

technology（h,i,j),forthetimebeing,arenotdirectlyrelatedtonavigation,the

subjectofthepresentpaper.Thematters,suchaslicensing,thespeciesandquotas

ofcatch,fishinggears,seasonandareasoffishing,theageandsizeoffish（a,b,c,

d）aremodesoffishingactivitiesandtheverymatterscloselyrelatedtoactualor

concretefishingactivities.

Article62（4）(k）stipulatesenforcement
32)

procedures.AcoastalState,however,

doesnothavefulldiscretionindecidingitsenforcementmeasuresinthatitmustin

accordancewithLOSCadoptlawsandregulationsthatdealwiththeenforcement

measures.Article62（4）thatprovidesforthemattersforregulationbylawsand

regulationsofacoastalStatefocusesuponmainlyactualorconcretefishingactiv-

itiesasthematters.Althoughitsetsoutanon-exhaustivelist,andotherfactors

maybeincludedinthemattersforregulation,thatprinciplemustberespected.

Accordingtoit,acoastalStateisallowedtorestrictnavigationormovementof

foreignfishingvesselsatbothprescriptiveandenforcementstagesasfarasthe

navigationormovementhasasubstantialorcloseconnectionwithactualfishing

activities.

Article62（4）(e）dealswithinformationaboutfishingvesselsincludingvessel

positionreports,butitisinrelationtocatchandfishingeffortstatisticsorto

data-collection.ItdoesnotofferalegaljustificationforacoastalStatetooblige

fishingvesselsthatarenotengagedinorarejustabouttoengageinfishinginitsEZ

toinformoftheirpositionsforthepurposeofenforcement.ThereisStatepractice

ofimposinganobligationtoreportvesselpositiononaforeignfishingvesselwithout

acloseconnectiontoitsactualfishingactivities,whichistobeexaminedlater.

③ ThesameprinciplethatArticle62（4）pursuesisconfirmedincaseofforeign

fishingvesselsinTS.UnderArticle19（2）(i),“fishingactivities”createapre-

sumptionofnon-innocenceoftheforeignvesselconcerned.Whetherornotnon-

stowageoffishinggearsrelatestonon-innocenceofaforeignfishingvesselhasbeen
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arguedsincethedraftingstageoftheConventionontheTerritorialSeaand

Contiguors
33)

Zone.UnderArticle19(2)(i)ofLOSCnon-stowageoffishinggearsis

notexplicitlyrecognizedasafactorlendingapresumptionof
34)

non-innocence.

Article19（1）maybeinterpreteddifferentlyfrom Article19（2）inallowinga

coastalStatetodenyinnocenceofforeignshipsforthereasonoftheirtypeor
35)

cargo.

Suchanargumenttraditionallyfocusedmainlyuponwarshipsandnotfishing

vessels.Itisdifficultforfishingvesselstobeprejudicialtothepeace,goodorder

orsecurityofacoastalStatesolelybecausetheyarefishingvessels.

⑶ ActualorConcreteActivitiesasTargetsofRegulationunderLOSC

InCasesofRegulationforthePurposeofMEP

① AcoastalStateofEZhasjurisdictionovertheprotectionandpreservationof

themarineenvironment.ThisjurisdictionshouldbeexercisedaccordingtoPart

XIIofLOSCwhichdistributesjurisdictionamongflagStates,coastalStatesandport

States.Fromtheperspectiveofcoordinationbetweenthefreedom ofnavigation

andregulationforthepurposeofMEP,anexaminationofprovisionsmainlycon-

cerningvessel-sourcepollutionseemstobe
36)

appropriate.

AcoastalStatehasprescriptivejurisdictionunderArticle211（5),anditslaws

andregulationsmustconform togenerallyacceptedinternationalrulesandstan-

dardsestablishedthroughthecompetentinternationalorganizationorgeneral

diplomaticconference（hereinafterreferredtoas“theinternational
37)

standards”).It

mayadoptlawsandregulationsforthepurposeofenforcementasprovidedin

Section6ofPartXIIofLOSC.Article220（3),（5）and（6）setforththewayof

exercisingenforcementmeasuresbyacoastalStateofEZaccordingtotheplaceof

abreachofitslawsandregulationsandtheplaceofvessels
38)

concerned.

UnderArticle220（3）acoastalStatemayrequireinformationwherethereare

cleargroundsforbelievingthatavesselhascommittedaviolationoftheinterna-

tionalstandardsoritslawsandregulations.Beyondtherequirementofinforma-

tion,underArticle220（5）and（6),acoastalStatemaytake,tothemoreserious

extentthanonlyrequiringinformation,coercivemeasures,suchasphysicalinspec-

tion,andmayinstituteproceedingsincludingdetentionofvessels.Althoughconcur-

rentlyaflagStatehasprescriptiveandenforcementjurisdictioninthosecases,by

exerciseofacoastalStateoftheenforcementjurisdictionthenavigationofthe

vesselconcernedisseriouslyinterfered.Theverycoreelementthatentitlesthe

coastalStatetodosois“adischarge,”inotherwords,anactualharmfulactivity.

② ThispolicyofLOSCisunderstoodasaresultofconsiderationofabalancein

EZbetweenthefreedomofnavigationandtheregulationbyacoastalStateforthe
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purposeofMEP.A comparativeanalysisismeaningfulonthedistributionof

jurisdictioninTSandincaseofaportState.

Article220（2),whichdealswithacaseofaviolationoflawsandregulationsin

TSbyaforeignvesselnavigatinginTSatthetimeoftheenforcementbyacoastal

State,entitlesthecoastalStatetoundertakeaphysicalinspectionandinstitute

proceedingsincludingdetentionofthevesselconcerned.Here“adischarge”isnot

required.Ifthephrase“withoutprejudicetotheapplicationoftherelevantprovi-

sionsofPartII,Section3”leadstoaninterpretationthataccordingtoArticle19（2）

(h）an“actofwillfulandseriouspollutioncontraryto”LOSCisneededforacoastal

StatetotakeenforcementmeasuresunderArticle220（2),thedifferencebetween

Article220（2),andArticle220（5）and（6）consistsinthatbetween“anactof

pollution”and“a
39)

discharge.”“Anactofpollution”inthebroadercontextofthe

innocentpassageunderArticle19（2）canbeparticularizedas“adischarge”inthe

contextofthevessel-sourcepollutionunderArticle220（2).Inthatsenseboth

provisions,namelyArticle220（2),andArticle220（5）and（6),indicatethesame

stanceofLOSCthatinordertobalancetherightofinnocentpassageorthefreedom

ofnavigation,andtheregulationforthepurposeofMEPofacoastalStateofTS

orEZ,anactualharmfulactivityisneededtoenablethecoastalStatetoexercise

thoseenforcementmeasuresagainsttheforeignvessel.Inanyevent,ifthereisany

differencebetween“anactofpollution”and“adischarge”,itisbecauseofthe

differencebetweentherightofinnocentpassageinTSandthefreedomofnavigation

in
40)

EZ.

WithrespecttoaportState,whileArticle218（1）requires“adischarge”fora

portStatetotakeenforcementmeasures,Article219,concerningseaworthiness,

entitlesittotakeadministrativemeasureswheretherearethreatsofdamagetothe

marine
41)

environment.Inthelattercase,aportStateholdsthemostappropriate

positiontoassessalmostobjectivelytheseaworthinessoftheshipconcerned.This

mayfurnishareasonwhyArticle219doesnotrequire“adischarge”toputinmotion

theportStatejurisdiction.ThefactthatArticle218（1),andArticle220（5）and

（6）coherentlyrequire“adischarge”isinterpretedasaresultofseekingabalance

betweenthefreedomofnavigationinEZandonthehighseas,andtheenforcement

byacoastalStateandaportState.

⑷ Fromtheexaminationabove,thefollowingisconfirmed.Ontheonehand,

LOSCregardsnavigationasanindependentuseoftheseaincludingactivities

incidentaltoit,andirrespectiveoftheactivitiesthatshipsintendtodoorare

engagedin.Bunkering,provisioningandotherusesrelatedtonavigationare
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regardedasincidentaltonavigationandthefreedom oftheseactivitiesisrecog-

nized.Thisprincipleshouldapplyinvariablytothoseactivitiesincidentalto

navigationoffishingvesselsorshipscarryingsubstancesharmfultothemarine

environment.Typeofshiporcargodoesnotlendalegalgroundforrestrictionof

thefreedomofnavigation.Ontheotherhand,asfortheregulationbyacoastal

StateforthepurposeofFRCandMEP,LOSClimitstoactualorconcretefishing

activitiesordischargesas,atleast,principaltargetsoftheregulation.Thisisa

conclusiontobederivedfromtheinterpretationoftherelevantprovisionsdealing

withtheprescriptiveandenforcementjurisdiction（withaseriousimpactonthe

freedomofnavigation）ofacoastalStateofEZ.Thus,whileLOSCrecognizesthe

regulationbyacoastalStateofEZonactualorconcretefishingactivitiesand

discharges,itmaintainsthefreedom ofnavigationofshipsunlesstheyhavea

substantialorcloseconnectiontothoseactualactivities.

4. FeaturesofRecentInternationalandNational

PracticesofRegulationforFRC

⑴ RegulationofNavigationofaFishingVessel

① BeforetheadoptionofLOSC,therewere,andsubsequenttoitsadoptionthere

havebeen,nationallawsestablishingEZcontainingregulationovernavigationof

foreignfishingvesselsin
42)

EZ.Theregulationtakesvariousforms,suchasprohibi-

tionofentryintoEZwithout
43)

consent,designationofsea
44)

lanes,requiringreportof
45)

entry,stowagerequirementoffishing
46)

gears,andtreatmentofforeignfishingvessels

asiftheywerein
47)

TS.ThelasttypeofnationallegislationprovidesacoastalState

withsobroadarightastorequireforeignfishingvesselstonotifytheirentryinto

anddeparturefromEZ,forinstance.Whilenotatypeofregulationonnavigation

itself,somecoastalStatesobligeforeignfishingvesselscarryingcatchtoprovethat

itisnotfromits
48)

EZ.Thismethodisasortofrestrictiononthebasisofcargo.

② Asforinternationalconventions,thereareexamplesthatadoptavessel

monitoringsystem（VMS）forfishingvesselsandobligethemtomakepriornotifi-

cationbeforeentryintothedesignatedareaundertheconvention.Amongthemis,

forinstance,Article11（3）oftheConventionontheConservationandManagement

ofPollockResourcesintheCentralBering
49)

Sea.TheAgreementfortheImplemen-

tationoftheProvisionsoftheUnitedNationsConventionontheLawoftheSea

RelatingtotheConservationandManagementofStraddlingFishStocksandHighly

MigratoryFishStocks（SSA）prescribesmeasurestobetakenbyflagStates,and

Article18（3）(g）providesformonitoring,controlandsurveillanceofsuchvessels,
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theirfishingoperationsandrelatedactivitiesthrough,interalia:(i)...,（ii)...,（iii）

thedevelopmentandimplementationofvesselmonitoringsystems.Withinthe

frameworkoftheConventionontheConservationofAntarcticMarineLiving

Resources（CCAMLR),longdebatehascontinuedamongthepartyStatesonthe

introductionofa
50)

VMS.TheConventionontheConservationandManagementof

HighlyMigratoryFishStocksintheWesternandCentralPacificOcean（WCPFC）

underArticle24（8）providesforanobligationofflagStatestorequiretheirships

thatfishforhighlymigratoryfishstocksonthehighseasintheConventionareato

usenearreal-timesatelliteposition-fixingtransmitterswhileinsuchanarea.

Standards,specificationsandproceduresfortheuseofsuchtransmittersshallbe

establishedbytheCommissionforthe
51)

Convention.

③ WherepartyStatesofLOSCenactthosenationallawstheircompatibility

comesintoquestionwithArticles56（1）(a),58（1）and（2),62（4),and73（1).

SSA（Article4）andWCPFC（Articles2and4）declarethemselvestobeim-

plementingagreementsofLOSCorstipulateforitsconsistencywithLOSC;never-

theless,theircompatibilitywithLOSCdoesso,too.

UnderLOSC,onthehighseasandinEZanyshipsincludingfishingvesselshave

thefreedomofnavigation.Judgingfromtherelevantprovisions,especiallyArticles

62（4）and73（1),LOSCrestsonthegeneralpolicythatacoastalStatemay

regulateandtakeenforcementmeasuresoveractualfishingactivitiesoractivitiesat

leastcloselyrelatedtoactualfishing.Accordingtothis,restrictionofentryinto

EZ,designationofsealanesandobligationofpriornotificationofentryintoand/or

departurefromEZ,asfarastheyareexercisedagainstfishingvesselsthatdonot

haveacloseconnectiontoactualfishingactivities,areoutofthereachoftherights

andjurisdictiongiventoacoastalStateunderLOSC.Regardingdesignationofsea

lanes,evenacoastalStateofTSmaydosoonlyinaccordancewithArticles22and

23.

ConsideringaVMSinEZ,althoughArticle62（4）(e）mentionsvesselposition

reports,itdoesnotnecessarilysupposeaVMStobeenforcementmeasureson

navigationoffishingvessels.TherearevarioustypesofmeasuresofVMS.In

LOSCtherearenocleargroundsforacoastalStateofEZtoobligefishingvessels

inEZtohavespecificequipment,suchasatransponder,tobeusedforaVMS.

DependingontypeofVMS,ifitrequiresfishingvesselstooverwhelminglyladen

withcertainequipment,itobstructsevenindirectlybutsubstantiallythenavigation

ofthem.Inrelationtoconstruction,equipment,designandmanning（CEDM）ofa

ship,eveninTSunderArticle21（2）acoastalStateisnotallowedtoapplyitslaws
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andregulationstoforeignvesselsunlesstheyaregivingeffecttogenerallyaccepted

internationalrulesandstandards.UnderArticle93（3),whichisamongtheprovi-

sionstobeappliedtoEZinaccordancewithArticle58（2),itisaflagStatethathas

anobligationtoexerciseitsjurisdictionoveravesselflyingitsflagrelatingto

CEDM.TheseregulativemeasuressuchasaVMS,iftakeninEZbyacoastal

State,arelikelytoberemotefromregulationonactualfishingactivities,andthus,

theymaycometorestrictnavigationitselfofforeignvesselssimplybecausetheyare

fishing
52)

vessels.

⑵ EnlargementoftheDefinitionsofFishingandaFishingVessel

① Thetargetoftheregulationonnavigationisfishingvessels,andbyenlarging

themeaningoffishingandafishingvesselthetendencyofrestrictiononnavigation

isthrustfurther.

② AccordingtoFAOLegislativeStudy,thereisageneraltendencyinnational

practicethatthedefinitionofafishingvesselincludesfisherysupportvessels,

includingmotherships,transportships,andrefuelingshipsinadditiontovessels

actuallyengagedinfishing
53)

operations.Forinstance,Article9ofthe1996Japan’s

Law ontheExerciseofSovereignRightswithRegardtoFisheriesandOther

Activities,andonOtherMatters,inEZ,requiresforeignerswhointendtoconduct

activitiesaccompanyingfishingandotheractivitiesinconnectionwithfishingto

obtainapproval.The“activitiesaccompanyingfishingandotheractivities”mean

theexplorationfororgatheringoffish,thestoringorprocessingoffish,thetrans-

portofharvestedfishoritsproducts,thesupplyof
54)

ships.The1996Republicof

Korea’sActontheExerciseofSovereignRightsonForeigners’Fishinghasthe

similarprovision.EECCouncilRegulationNo2847/93of12October1993inArticle

2requiresmonitoringoffishingactivityandrelatedactivities:keepinglogbooks,

recordingcatchesbyspeciesandarea,andprocessing,transshipmentandtransport

offish.Therearenationallegislationsthatincluderefuelinginfishingactivities,

suchasUnitedStates,SouthAfrica,Seychelles,Australia,Barbados,Canada,

Grenada,Guinea-Bissau,NewZealand,SierraLeone,andTrinidad
55)

Tobago.

Thesenationallegislationscommonlyincludeinfishingactivitiesorrelated

activitiestoitprocessing,transportandtransshipment.Ontheotherhand,with

respecttobunkeringofafishingvesselinEZ,someStatesincludeitinfishing

activitiesorrelatedactivitiestoit,butotherStatesdo
56)

not.

③ DuringtheUnitedNationsConferenceonSSA,therewereproposalsthata

fishingvesselincludeanyshiporboatoranyotherdescriptionofvesselusedinor

equippedforfishingorprocessingortransportingfishfrom fishinggrounds;or
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provisioning,servicing,repairingormaintaininganyvesselsofafishingfleetwhile

at
57)

sea.However,SSAdoesnotcontainanydefinitionofafishingvesselinArticle

1whichsetsforththedefinitionoftermsusedinthe
58)

Agreement.

ThepartyStatestoCCAMLRagreedin1995onanon-exhaustivelistofelements

whichcharacterizefishinganditcontainsuseandnon-stowageoffishinggears,

processingintheConventionareaandcatchfrom theConventionareaon
59)

board.

TheConventionontheConservationandManagementofPollockResourcesinthe

CentralBeringSeaunderArticle11（1）definesafishingvesselasanyvesselused

orintendedforuseforthepurposeofthecommercialexploitationoflivingmarine

resources,includingmothershipsandanyothervesselsdirectlyengagedinsuch

fishingoperations.WCPFCformsanexampleofenlargementinthedefinitionof

fishing.AccordingtoitsArticle1（d),“fishing”includes,amongothers,engaging

inanyactivitieswhichcanreasonablybeexpectedtoresultinthelocating,catching,

takingorharvestingoffishforanypurpose.Italsocontainsanyoperationsatsea

directlyinsupportof,orinpreparationfor,anyactivities,suchassearchingfor,

catching,takingorharvestingfishandattemptingtosearchforcatch,takeor

harvestfish.Transshipment,too,isincludedinfishing.Article1（e）defines“a

fishingvessel”asanyvesselusedorintendedforuseforthepurposeoffishing,

includingsupportships,carriervesselsandanyothervesseldirectlyinvolvedinsuch

fishingoperations.Underthesedefinitions,bunkeringoffishingships,forinstance,

maybeincludedinthemeaningof“insupportof,orinpreparationfor”fishing

activitiesandinthatcase,bunkeringisunderstoodasfishingandbunkeringshipsas

fishing
60)

vessels.Avesselmaybeafishingvesselwhenitisapproachingthelocation

oftransshipment,andwhenitiscarryingthecatchtransshipped.

④ Thevariousregulativemeasuresonnavigationfoundinthoseinternational

andnationalpracticesexaminedabovehaveanimpactuponnavigationofall

“fishingvessels”regardedassoaccordingtotheenlargedmeaning.Avesselthat

isincludedinthewidenedconceptdoesnotnecessarilyhaveacloserelationtoactual

orconcretefishingactivities.Theregulationonnavigationexercisedinclusively

forallthefishingvesselswillbearsignificantlyonrestrictingnavigationofa

“fishingvessel”ratherthanregulationontheactualorconcretefishingoperations.

SuchregulationofnavigationisadiversionfromthebasicpolicyofLOSCthatit

doesnotrestrictnavigationaccordingtotypeofship.

⑶ AShiftfromRegulationofFishingActivitiestoRegulationoveraFishing

Vessel RelationbetweenBunkeringandNavigationinCaseofaFishing

Vessel
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① IntheM/V “Saiga”(No.2)Caserelatingtothebunkeringofthefishing

vesselsconcerned,whileSt.VincentandtheGrenadinesregardeditasanactivity

incidentaltonavigation,Guineadefineditasacommercialactivity saleof
61)

gasoil

.TheInternationalTribunalfortheLawoftheSea（ITLOS）notanswering

directlytothis
62)

question,decidedthatGuineawasnotjustifiedbyLOSCandother

internationallaw rulestoapplyitscustomslaw intheseaarea
63)

concerned.In

comparisonwiththis,asaprecedingcase,inLaBretagneCase,thetribunalinter-

pretedstrictlythesovereignrightsofacoastalStateofEZunderArticle56（1）of
64)

LOSC.ConsideringthenatureofthemattersforregulationunderArticle62（4),it

decidedthattheregulationoffilletingatseacannotaprioribejustifiedbycoastal

State
65)

powers.

② St.VincentandtheGrenadinesarguedthattheactionoftheGuinea（inter

aliatheattackontheM/V Saigaanditscrew intheEZofSierraLeone,its

subsequentarrest,itsdetentionandsoon）violatedtherightofSt.Vincentandthe

Grenadinesandvesselsflyingitsflagtoenjoyfreedomofnavigationand/orother

internationallylawfulusesofthesearelatedtothefreedom ofnavigation,asset

forthinArticles56（2）and58andrelatedprovisionsof
66)

LOSC.“Thefreedomsof

navigationandinternationallylawfulusesofthesearelatedtothefreedom of

navigation”inthiscontentionarethoseoftheM/VSaiga（andSt.Vincentandthe

Grenadines,asitsflagState),andSt.VincentandtheGrenadinesclaimedtheir

violationduetothearrestanddetentionoftheM/VSaigaanditscrewwithoutlegal

justification.

Guineamaintainedthatbunkeringwasnotanexerciseofthefreedomofnaviga-

tionoranyoftheinternationallylawfulusesofthesearelatedtofreedom of

navigation,butacommercialactivity.ItfurthercontendedthatbunkeringinEZ

maynothavethesamestatusinallcasesandsuggestedthatdifferentconsiderations

mightapplytobunkeringofshipsoperatinginEZ,asopposedtothesupplyofoilto

shipsthatwerein
67)

transit.

Consideringthegeneralunderstandingthatbunkeringdoesenableshipstomove,

itshouldberegardedasbeingincludedinthenavigationofitsrecipientshipsora

relateduseoftheseatotherecipient’snavigation.Accordinglyasfarasthe

recipientshipsareexercisingthefreedomofnavigation,abunkeringshipisengaged

inalawfulactivitythatisapartofitsrecipientship’snavigationorisrelatedtothe

navigation.Abunkeringshipitselfhasthefreedom ofnavigation,too.Onthe

otherhand,ifbunkeringofafishingvesselisthoughtofasapartoffishingactivities

orrelatedconducttothem,suchbunkeringcouldhaveadifferentnatureorstatus
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underLOSC.Guinea’scontentiondidnotreachtothatextent,anditdidnotargue

thatbunkeringofafishingvesselwas,ingeneral,apartofitsfishingactivitiesor

arelatedconducttothem.Guineadidnotintendtojustifyitsenforcementaction

againsttheM/VSaigabyclaimingitssovereignrightoverthemattersofFRCin
68)

EZ.

RatherGuineaclaimedthatittookthemeasuresconcernedagainst“unwarranted

commercialactivities”suchasbunkeringandnotagainstthefreedomofnavigation

orthefreedomsofanyoftheinternationallylawfulusesofthesearelatedtothe

freedomofnavigationunderArticle58（1）of
69)

LOSC.Itfurtherarguedthatrights

andjurisdiction,whichLOSCdidnotexpresslyattributetoacoastalState,didnot

automaticallyfallunderthefreedomofthehigh
70)

seas.ITLOSdidnotcharacterize

thebunkeringofafishingvesselasbeingrelatedorincidentaltofishingactivities,

either.Accordingly,bothpartiestothecaseandITLOStookadifferentposition

fromthetendencyshownbytheinternationalandnationalpracticesthatbunkering

ofafishingvesselisregardedasbeingrelatedorincidentaltofishing.

InhisSeparateOpinionJudgeAndersonintakingasimilarpositiontothatof

Guineaemphasizedavarietyofcircumstanceswherebunkeringisconducted.

Accordingtohislineoflogic,whenbunkeringofafishingvesselenablesitto

continuefishingonthefishinggroundwithoutreturningtoaportforthepurposeof

refueling,suchbunkeringmaybeunderstoodasconductincidentaltofishing.This

canbecomparedtoasituationofbunkeringofafishingvesselthatisintransitof

EZofaforeign
71)

State.

③ FromtheM/V Saiga(No.2)Casethefollowingpointscanbenoted.First,

asJudgeVukasindicatedinhisSeparateOpinion,bunkeringdirectlyenablesaship

tomoveandsoithasbeenconsideredasincidentalto
72)

navigation.Thefactthata

recipientvesselisafishingvesseldoesnotmakeanydifferencetothisrule.Second,

iftakingapositionthatthelegalstatusofbunkeringshouldbejudgeddependingon

thecircumstanceswhereitisconducted,itmaybearguablethatundercertain

conditionsbunkeringisincidentaltoorapartoffishingactivitiesofrecipientfishing

vessel.Insomecasesbunkeringofafishingvesselenablesittoconductorcontinue

itsfishingactivitiesreallyinaveryeffectivemanner.Third,ifbunkeringofa

fishingvesselisthoughtofevenwithoutaconnectionwithactualfishingactivities

aprioriasbeingincidentaltoorapartofitsfishingactivities,thiswouldgobeyond

thepositionofbothpartiestotheM/V Saiga(No.2)Caseandthatof
73)

ITLOS.

Toconsiderbunkeringofafishingvesselaprioriasapartoffishingactivitiesit

woulddivergefromthefundamentalstructureofLOSCexaminedabove,andwould

resultin,atleastrelatingtoanelementofbunkering,diminutionoftheindependent
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significanceofnavigation.ThisisbecauseLOSCguaranteesontheonehand,the

freedom ofmotionandpresenceofshipsasthefreedom ofnavigationandthe

freedomofrelateduses,includingrefueling,tonavigationaswell,andtargetsactual

orconcretefishingactivitiesasmatterstoberegulatedforthepurposeofFRC,on

theotherhand.Asfarasnavigationisunderstoodasmotionandpresenceofships

irrespectiveoftheirpurpose,destinationandactivitieswhichtheypurporttodoor

areengagedin,thisruleconcerningbunkeringinvariablyappliestoanybunkering

ofanytypeofship.From aperspectiveofeffectiveregulationoffishingbya

coastalStateofEZ,apossiblemiddlewayistoallowacoastalStatetoregulate

bunkeringofafishingvessel,notingeneral,butontheconditionthatthebunkering

reallyenablestherecipientfishingvesseltoconductorcontinueeffectivelyits

fishingactivities.Thisregulationmightbebaseduponthesovereignrightofa

coastalStateofEZunderArticle56（1）(a).Inthatcase,too,thetendencyisnot

deniedthattheelement bunkering ofnavigationloses,atleastpartly,its

significanceincaseofafishingvessel.

AsGuineacontendedintheM/V Saiga(No.2)Case,ifbunkeringisacommercial

activityandanindependentuseoftheseafrombothnavigationandfishing,whether

suchauseisincludedinthefreedomsofusesofthesea,orwhetheracoastalState

hasrightsorjurisdictionoveritwouldbeansweredbyaninterpretationofArticle
74)

59.

5. FeaturesofRecentInternationaland

NationalPracticesofRegulationforMEP

⑴ IncreasingaRiskofPollutionbyAccidents

TwofactshaveasignificantimpactonthefieldofMEP.First,therehas

occurredasequenceofseriousoilpollutionaccidentscausedbytheTorryCanion,

theAmocoCadiz,theExxonValdezandthe
75)

Erika.Second,shipmentofsubstances

harmfultothemarineenvironment,especiallyplutoniumshipments,hasawakened

akeeninternational
76)

concern.Thesehavebroughtthefollowingconsequencesthat

maydivergefromthebasicstructureofLOSCforrealizingcoordinationbetweenthe

freedomofnavigationandeffectiveregulationforthepurposeofMEP.

First,foranenhancedsenseofpreventionofpollutionbyaccidents,both“preven-

tion”ofpollutionandpreventionof“accidents”arerequiredinaparallelway,and

theprotectionofthemarineenvironmentandthesafetyofnavigationhavecometo

bemorecloselytiedtoeachotherthanever.Thesesituationsarealocomotivefor

regulationofconstructionofships,amannerofnavigationandnavigation
77)

itself.
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UnderPartXII,LOSCdistributesjurisdictionconcerningMEPaccordingto

variouscausesofpollution,andamongthemdampingandvessel-sourcepollutionare

thetypesofpollutioninwhichshipsareinvolved.Theissueofshipmentofsub-

stancesharmfultothemarineenvironmentmightbeincludedinthatofthevessel-

sourcepollution,notthedamping.Somewriterstakeorseemtotakethis
78)

position.

IntheMoxPlantCase,IrelandmaintainedthattheUnitedKingdomhadbreachedits

obligationsunderArticles192and193and/orArticle194and/orArticles211and213

ofLOSCbyfailingtotakenecessarymeasurestopreventpollutionofthemarine

environmentfrom releaseofradioactivematerialsand/orwastesfrom theMox

plantand/orinternationalmovementassociatedwiththeMoxplantresultingfrom

aterrorist
79)

act.However,astovessel-sourcepollutionLOSCgenerallysupposes

pollutionbydischargesfrom vesselsintheirordinary
80)

operation.Untilrecently

concerningvessel-sourcepollutioninternationallawhasdevotedmuchenergyinto

settingforthinternationallybindingandnon-bindingstandardsofdischargefrom
81)

vessels.Settingaside,forthetimebeing,thequestionastowhetherornottheissue

ofshipmentofsubstancesharmfultothemarineenvironmentisthoughtofasone

amongthatofvessel-sourcepollution,itistruethataftertheexperienceofthe

seriousmarinepollutionbythoseaccidents,weightinregulativemeasuresisgoing

toshiftfromrestrictionofactualdischargesfromvesselsintheirordinaryoperation,

topreventionofmarinepollutionandpreventionofaccidents.Concerningoil

tankersandshipscarryingharmfulcargoes,inTS,somenationallawsadoptavessel

reportingsystem oravesseltrafficservice（
82)

VTS),andrequireforeignshipsto

provideinformationincludingthenatureofcargoornotificationoftheirentryinto
83)

TS.

Second,dependingonthenatureoftheharmfulsubstancescarried,astypically

seenintheargumentsconcerningtheshipmentofplutonium,notonlythesafetyof

navigationandshipment,butalsootherlegalinterestsaremergingintothedomain

ofprotectionofthemarineenvironment,suchaspreventionofcrimesontheseaor

maintenanceofthegoodorderofthesea,andsecurityagainstaterrorist
84)

attack.

Thedefinitionofariskinthecontextofpreventionofmarinepollutionisthus

expandingtoincludevarioustypesofrisksthatneedtobecopedwith.This

tendencycloselyrelatestothefirstpointthattherehasbeenashiftfromprohibition

ofactualdischargestoavoidanceofariskof
85)

pollution.Ifanykindofcauseof

damagetothemarineenvironmentshouldbeprevented,preventionforthepurpose

ofMEPwouldincludepreventionofaccidents,crimesonthesea,andterrorist

attacksagainstvesselscarryingharmfulsubstances.Insuchanin-allapproachnot
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onlyMEPbutalsootherlegalinterestswouldmixintheissueofMEP,forinstance,

thesafetyofnavigation,maintenanceofthegoodorderoftheseaandevensecurity

oftheinternationalsocietyortheinterestedStates,atthesametime.

Underthesetwocircumstances,thefollowingquestionshavearisen:Whether

regulationbyacoastalStateofEZovernavigation,amannerofnavigationand

constructionofshipsforthereasonofthetypeofcargo（dangeroussubstances）are

compatiblewithLOSC?Whethertheregulationunderminethedistributionofjuris-

dictionbyLOSCaccordingto“matters”?LOSCconfersonacoastalStateofEZ

jurisdictionsolelyoverMEPnotoverpreventionofcrimesontheseaormainte-

nanceof（nationalorinternational）security.Fromtheseperspectivesananalysis

willbegivenoftherelevantStatepractice.

⑵ StatePracticeConcerningthePlutoniumShipmentsbyJapanandShipmentof

Dangerous
86)

Substances

① Argentina,Chile,IndonesiaandthePhilippines,forinstance,showedthe

intentionofnotpermittingtheentryoftheJapaneseshipcarryingplutoniuminto

theirTS.IncludingFiji,itissaidthattherewereStatesrequiringnon-entryofit

eveninto
87)

EZ.UnderArticle1（3）theBaselConventionontheControlofTrans-

boundaryMovementofHazardousWastesandTheirDisposalsdoesnotapplyto

radioactive
88)

wastes.Ifplutoniumisnotconsideredas“awaste”itstillremainsout

ofthereachofthe
89)

Convention.

② ComparingtoEZ,inTS,underArticle19（2）(h),non-innocenceofaforeign

shipisnotpresumedwithoutanactofwillfulandseriouspollution.EvenifArticle

19（1）isinterpreteddifferentlyfromArticle19（2）soastoallowacoastalState

todeterminenon-innocenceofaforeignshipwithoutwaitingforanyconcreteacts

oractivities,itisdifficulttoregardashipcarryingsubstancesharmfultothemarine

environmentassuch,asprejudicialto“thepeace,goodorderorsecurity”ofa

coastal
90)

State.

Concerningaplutoniumshipment,duetothevulnerablenatureofplutoniumtoa

riskofterroristattacks,aforeignshipcarryingplutoniummaybeprejudicialtothe

goodorderorsecurityofacoastalStateofTSunderArticle19（1).Therewould

becasesinwhichplutoniumistakenbysomeoneandpassedtoacriminalgroupor

inwhichitistakenbyterroristsandusedasmeanstothreatenthecoastalState.

FurthertherecouldbeanexceptionalcaseinwhichacoastalStateexperiencinga

serioussocialdisordercouldprovethedangertoitssecuritythatwouldbecaused

withcertainplausibilitysolelybythepresenceofsuch
91)

ships.Thiskindofinterpre-

tationofArticle19（1),iftakeningeneral,however,wouldraiseaproblem of
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compatibilitywiththefactthatArticles22and23premisetherightofinnocent

passageenjoyedbyaforeignshipcarryingnuclearorotherinherentlydangerousor

noxious
92)

substances.

InTS,Article22prescribesmeasurestakenbyacoastalStateoverforeignships

carryinginherentlydangeroussubstanceswhiletheyareexercisingtherightof

innocentpassage.Article23stipulatesobligationsofsuchships.Theexistence

itselfoftheseprovisionsmeansthatLOSCconferstherightofinnocentpassageon

thoseships.Article22（1）mentionsthesafetyofnavigation,buttheterm“inher-

entlydangerous”inthesetwoArticlesisinterpretedatleastprincipallyas“inherent-

lydangeroustothemarineenvironment.”Thus,acoastalStateshouldcarrythe

burdenofproofthatthecargoesconcernedareinherentlydangeroustothemarine

environment.Whenashippingmode,packagingofsubstancesandothersare

accordingtointernationalstandardsadopted,forexample,bytheInternational

Maritime Organization（IMO）and the InternationalAtomic Energy Agency

（IAEA),itisdoubtfulwhethertherestillremainsroomforthecarriedsubstanceto

beconsideredinherently
93)

dangerous.

Inaddition,Article22（3）prescribesthatinthedesignationofsealanesandthe

prescriptionoftrafficseparation,acoastalStateshalltakeintoaccounttherecom-

mendationofthecompetentinternationalorganizationsandothermatters.The

discretionofacoastalStateintakingthesemeasuresisthus
94)

restricted.Thereare

noprovisionsunderLOSCthatallowacoastalStateofTStoimposeuponforeign

shipscarryingdangeroussubstancesanobligationofpriornotificationbeforeits

entryintotheTSoramandatoryVTS.AlthoughacoastalStatemayadoptlaws

andregulationsconcerningthesafetyofnavigationorthepreventionofthemarine

pollutionunderArticle21（1）(a）and（f),itshallnothampertheinnocentpassage

ofaforeignshipunderArticle24（1).AnoverwhelminglyburdensomeVTSwould

substantiallycontradictArticle24（1),sinceitmayhampertherightofinnocent

passage.Further,unlessitfallsunderthemeasurestopreventnon-innocentpas-

sage,priornotificationoramandatoryVTSmaynotbeimposedonaforeign
95)

ship

underArticle25（1).

③ InEZaforeignshiphasthefreedomofnavigation,andacoastalStateholds

jurisdictionovertheprotectionandpreservationofthemarineenvironment.As

examinedbefore,iftheissueofshipmentofsubstancesdangeroustothemarine

environmentmightbecategorizedasthatofvessel-sourcepollution,theprescriptive

jurisdictionofacoastalStateconcerningthisissuemustsubmittoArticle211（5),

anditsenforcementjurisdictionshouldbeexercisedinaccordancewithArticle220
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（3),（5）and（6).

Article220（3),（5）and（6）containthephrase“avesselnavigatingintheexclu-

siveeconomiczoneortheterritorialsea”,andtheyareinterpretedaspresupposing

thattheforeignvesselconcernedenjoysthefreedom of
96)

navigation,evenifthe

vesselsarecarryingharmfulsubstancesandmightcausepollution.Thisisthesame

lineoflogicasArticles22and23inthattheirexistenceitselfprovestherightof

innocentpassageconferredonforeignshipscarryinginherentlydangeroussub-

stances.Accordingly,therearenolegalgroundsinLOSCtoprohibitoreven

restrictentryintoEZshipssolelybecauseofthefactthattheyarecarryingsub-

stancesdangeroustothemarineenvironment.

Therecentnationallawsandpracticesrelatingtotheshipmentofplutoniumand

otherdangeroussubstancesindicatearestrictiononnavigationbythereasonofthe

cargoesoftheships.Asdiscussedconcerningfishingvessels,inarguendo,naviga-

tionofshipscarryingdangeroussubstancesisthoughtofasapartoforincidental

tothetransportationofthesubstances.Bydenyingtheindependentsignificanceof

thenavigationforsuchships,theirnavigationcanbeautomaticallyrestricteddueto

thenatureoftheircargoes.ItcontradictsthefundamentalstructureofLOSCthat

recognizesthefreedomofnavigationirrespectiveoftypeofshiporcargoandthat

acoastalStateofEZisentitledtotakeregulativeandenforcementmeasuresforthe

purposeofMEP,atleastprincipallytargetingactualorconcreteactivities,suchas

discharges.

⑶ VariousLegalInterestsBeingRelatedtoPreventionofPollutionofthe

MarineEnvironment

① Withrespecttoplutoniumshipments,thefollowingaresaidtobecausesof

radioactivecontaminationofthemarineenvironmentbydischargesorleaks,an

inappropriatemodeofpackagingorshipmenteveninordinarytransportation,

accidents,terroristattacksagainstshipscarryingplutoniumandmistreatmentafter

extortionofradioactivesubstancesbyterroristsorunauthorized
97)

persons.Diver-

sionofplutoniumtakenbyaterroristgrouptomilitarypurposesisalsopointedout

asariskrelatingtoplutoniumshipments,butitdoesnotdirectlyrelatetotheissue

of
98)

MEP.

UnderArticle220（5）and（6）certainqualifieddischargesarerequiredfora

coastalStateofEZtoexercisephysicalinspectionandtoinstituteproceedings

againsttheforeignshipconcerned.Ifthosedischargesorleaksofradioactivityare

consideredtobeamongthedischargesunderArticle220（5）and（6),acoastal

Statemighttakeenforcementmeasuresstipulatedinthem.
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ThereisadoubtaboutcompatibilitywithLOSCofencompassinginclusivelyall

thosecausesas“ariskofdamagetothemarineenvironment”againstwhich

preventivemeasuresaretakenbyacoastalStateofEZ.Inthecaseofoildis-

chargesintheordinaryoperationofships,settingforthanallowablestandarditself

signifiesthedeterminationofthepreventivemeasureagainstdamagetothemarine

environment.Concerningvessel-sourcepollutionIMOhascontinuouslytakenthe

initiativeinestablishinginternationalstandardsofdischargefrom vessels.The

preambleofMARPOLmentionsnotonlyintentionaldischargesbutalsoaccidental

releasesofoilandotherharmfulsubstances.Article211（1）ofLOSCprescribes

anobligationtopromoteroutingsystemforminimizingthethreatofaccidentsthat

causepollutionofthemarineenvironmentthroughthecompetentinternational

organizationorgeneraldiplomaticconference,andArticle211（5）makesthelaws

andregulationsofacoastalStateofEZsubmittothoseinternationalstandards.

Takingthisintoconsideration,thevessel-sourcepollutionunderLOSCisinterpreted

assupposingdischargesofoilorothersubstancesfrom shipsintheirordinary

operationanditcouldcoveraccidentalreleasesiftheconnectionbetweenvessel-

sourcepollutionandaccidentalreleasesacceptedunderArticle211（1）isreflected

inArticle211（5）inthesamemanner.“Prevention”underArticle211（5）hasa

limitedmeaningandthe“prevention”ofdamagetothemarineenvironmentis

understoodatleastmainlytomeanestablishingandeffectivelyapplyinginterna-

tionalstandardsonthedischargesfromshipsintheirordinaryoperationandonthe

accidentalreleases.

Comparedtothis,ifshipmentofharmfulsubstancesincludingplutonium falls

undertheissuestobedealtwithasoneofvessel-sourcepollution,thedischargesin

Article220（5）and（6）wouldcontaininadditiontodischargesfromshipsintheir

ordinaryoperationdischargesorleaksbyvariouscauses,suchasaccidents,inappro-

priatepackagingofthesubstances,mistreatmentofthem,terroristattacksagainst

shipscarryingthosesubstancesandsoon.Also“prevention”ofdamagetothe

marineenvironmentfrom thedischargesorleakswouldbeinterpretedbroadly

enoughsoastocoveranyfactorsinorderforavoidingariskofenvironmental

damagethatwouldoccur.AcoastalStateofEZ,whichexercisesitsprescriptive

jurisdictionoverthesematterswouldacquireacreepingjurisdictionoverwhatisnot

withinitsjurisdictionoverMEP,sincethesemattersconcernlegalinterestsofthe

safetyofnavigation,preventionofcrimesorthemaintenanceofthegoodorderof

thesea,andsecurityofanindividualStateorpossiblyoftheinternational
99)

society.

ThiskindofmixingofotherlegalinterestsintothatofMEPtypicallyresultsinthe
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argumentofIrelandintheMoxPlantCase,
100)

too.

② LOSC,ontheonehand,confersonacoastalStateofEZjurisdictionover

MEP,andontheotherhand,itspecifiesandcategorizessourcesofmarinepollution

accordingtowhichitdistributesjurisdictionamongtheinterestedStates.Bydoing

this,itrestrictsthejurisdictionofacoastalStateoverMEP,andmaintainsthe

freedomofnavigationandtheflagStateprinciple.Further,asexaminedbefore,

regardingtheenforcementjurisdictionofacoastalStateofEZovervessel-source

pollutioninwhichthekeenestconflictisexpectedbetweenflagStatesandcoastal

States,thequalifiedactualdischargesaretheconditionforthelattertoexercise

physicalinspectionandtoinstituteproceedings.Asawhole,theseformthebasic

structureofLOSCinorderforrealizingcoordinationbetweenthefreedom of

navigationandeffectiveregulationforthepurposeofMEP.

RegardingtherelationbetweenArticle56（1）(b）(iii）andPartXII,thejurisdic-

tionofacoastalStateofEZoverMEPcontainedinthelatterisconfinedtothe

sourcesofpollutionandasthespeciallawoftheformer,thelatterprescribesthe

modeofexerciseofthatjurisdiction.Takingadifferentinterpretationthatthe

jurisdictionofacoastalStateofEZoverMEPunderArticle56（1）(b）(iii）is

broaderthanthejurisdictionwhichreachesonlythesourcesofpollutionincludedin

PartXII,acoastalStatecouldexercisethejurisdictionoverothersourcesof
101)

pollution.WithinPartXII,itmightbearguedthatacoastalStateofEZshould

takeenforcementmeasuresbaseduponthegeneralprovisions,suchasArticles192

and194,evenbeyondthelimitationssetunderArticles211and220.Theseinterpre-

tations,however,withoutdeterminingorrestrictingthemodeofexerciseofthe

coastalStatejurisdictionwouldunderminetheobjectandpurposeofLOSCin

providingPartXIIinordertoseekabalancebetweenthefreedomofnavigationand

thecoastalStatejurisdictionbyrestrictingthelatterintermsofthemodeofits

exerciseandalsospecifyingthesourcesofpollution.

Withrespecttoaccidentsthatcanbeacauseofmarineenvironmentaldamage,

Article194（3）(b）and（d),Article211（1）and（6),Article217（2),andArticle

221directlyorindirectlyindicateacloselinkbetweenthesafetyofnavigationand

MEP.Article211dealswithvessel-sourcepollutionandaccordingtoArticle211

（1),asmentionedbeforeaState,actingthroughthecompetentinternationalorgani-

zationorgeneraldiplomaticconferenceshallpromotetheadoptionofrouting

systemsdesignedtominimizethethreatofaccidentswhichmightcausepollutionof

themarineenvironment.Ifsuchadoptionofroutingsystemsisrealized,acoastal

StateofEZcouldadoptlawsandregulationsincludingtheseroutingsystems,even
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thoughArticle211（5）doesnotmentionthisexplicitly.Concerningaclearly

definedareaofEZwithspecialcircumstancesacoastalState,accordingtothe

proceduredeterminedbyArticle211（6）mayadoptlawsandregulationstobe

appliedtothespecialareasfortheprevention,reductionandcontrolofpollution

from vesselsimplementingsuchinternationalrulesandstandardsornavigational

practicesasaremadeapplicable.

Asfarastheseprovisionsareconcerned,acoastalStateofEZmaytakeprescrip-

tivemeasuresincludingthemattersofroutingsystemsandnavigationalpractices

thatarecloselyrelatedtothesafetyofnavigation,withinthecontextofprevention

ofvessel-sourcepollution.UnilateralmeasurestakenbycoastalStates,suchasa

mandatoryVTS,designationofsealanes,andrequirementsofpriornotification

concerningmattersincludingcargoesdonotconformtoArticle211（5）unlessthey

aremeasuresgivingeffecttotheinternationalstandardsreferredtobyArticle
102)

211.

Withrespecttoenforcementjurisdiction,underArticle220（5）and（6）certain

qualifieddischargesarerequiredforacoastalStateofEZtoundertakephysical

inspectionorinstituteproceedingsincludingdetentionofthevesselconcerned.

Thesedischargesmaybeinterpretedtocontainthosebyaccidentsofvessels,based

upontheinterpretationthatArticle211（5）and（6）allowacoastalStateofEZ,

accordingtotheinternationalstandards,toadoptlawsandregulationsdealingwith

routingsystemsandnavigationalpractices.Theseinterpretationsdonotcontradict

Article221thatproperlyprescribesenforcementmeasurestakenbyacoastalState

incaseofmaritimecasualtiesbeyondtheirTS.

AccordingtoArticle211（5）lawsandregulationsofacoastalStateofEZover

MEPmustbeinconformitywiththeinternationalstandards.Theseinternational

standardsthathavearestrictingfunctionoftheprescriptivejurisdictionofacoastal

StateshouldbeonlythosedealingwiththemattersofMEP.Otherwise,the

prescriptivejurisdictionofacoastalStatewouldinacreepingwaybeenlarged

beyondthemattersofMEP,inallowingacoastalStatetoadoptlawsandregula-

tionsconformingtotheinternationalstandardsformattersotherthanMEP.Inthis

regard,therecenttendencyshouldbenotedwithcautionthatvariouslegalinterests,

whichinitiallydonothavearelationtoaninternationalconvention,aremerging

intotheframeworkofaconventionbyitsamendmentsoradditions.

IntheframeworkoftheConventionfortheSafetyofLifeatSea（SOLAS),which

alreadycontainsprovisionsconcerningshipmentofradioactivesubstancesinrela-

tiontoMEP,aproposalforaVTS,especiallythatforamandatoryVTSfromthe

perspectiveofMEPfacedanegative
103)

attitude.Itisunderstandablethatinthe
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SOLAScontextofthesafetyofnavigationthefactorsconcerningMEPshouldnot

benecessarilyincludedwithoutconfirmingacertainconnectionbetweenthetwo

matters.Further,in2002,theConferenceofContractingGovernmentstoSOLAS

adoptedaseriesofamendmentsaimingatenhancingmaritimesecurity,backedup

bythestrongconsciousnessofthenecessityforcopingwithterroristatrocities.In

theConference,however,therewasastrongdoubtvoicedbycriticstosuchamend-

ments,sincemaritimesecuritydoesnotatleastdirectlyfallunderthepurviewofthe

safetyof
104)

navigation.

TheinternationalstandardsthatunderArticles211and220lawsandregulations

ofacoastalStateofEZmustconformtoorgiveeffecttoaretobethoseconcerning

MEP,andtheymayberelatingtoamatterofthesafetyofnavigationonlywhere

thereisacloseconnectiontothevessel-sourcepollution.Consideringthetendency

thatdifferentlegalinterestsaremergingintoaframeworkofinternationalconven-

tions,theselectionofthoseinternationalstandardsthatarereferredtounder

Articles211and220requiresmuch
105)

circumspection.

Concerningshipmentofradioactivesubstances,preventionofterroristattacksis

saidtobeincludedinthemeasuresinordertoprevent,reduceandcontrolpollution

ofthemarineenvironmentfromavessel-
106)

source.However,asexaminedabove,it

isdifficulttointerpretthevessel-sourcepollutioninLOSCascontainingcauseslike

terroristactsorattacks.Ifthisinterpretationisallowed,theprescriptiveand

enforcementjurisdictionofacoastalStateofEZwouldreachthemattersof

preventionofcrimesontheseaandmaritimenationalorpossiblyinternational

security.Asfaraspollutioncausedbyterroristactsorattacksagainstships

carryingradioactivesubstancesormistreatmentofthosesubstancesafterextortion

isconcerned,itisnotincludedinanycategoriesofpollutionunderLOSC;regarding

thisissueLOSCdoesnotestablishthedistributionofrightsandobligationsamong

theinterestedStates.SuchdistributionshouldbedevisedaccordingtoArticle59of

it.

6. Conclusion

Traditionallythelawoftheseahasconferreduponnavigationthelegalsignifi-

canceasaprimaryorinitialuseoftheseaeventhoughalmostalwaysnavigationis

connectedwithotherusesoractivitiesatsea,suchascommerce,communication,

fishing,transportation,andsoon.Thefreedomofnavigationhascontinuouslykept

thepivotalpositioninrelationtotheotherusesofthesea.Italsoencompassesthe

freedomsofotherrelatedusestonavigation.BothCHSandLOSC,aspositive
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internationallawofthesea,currentlyinforce,succeedtoandconfirmthistradi-

tionallegalmeaningofthefreedomofnavigation.Everyshipenjoysthefreedom

ofnavigationirrespectiveoftypeofshiporcargo,andalsoirrespectiveofthe

activitiesthatitpurportstodoorisengagedin.Thedistributionofrightsand

jurisdictionaccordingto“matters”,nottospaces,ispreeminentunderLOSC

particularlyunderitsEZregime andLOSChastodeviseamethodtodrawaline

ofdemarcationbetweenthe“matters（orusesofthesea)”inordertoachievethe

difficultend:inmaintainingthefreedomofnavigationtoenableacoastalStateof

EZtorealizetheeffectiveregulationforthepurposeofFRCandMEP.Asafine

solution,LOSCtakesabasicstancethatitguaranteesthefreedomofmotionand

presenceofashipirrespectiveofitstypeorcargounlessithasasubstantialand

closeconnectionwithfishingactivitiesordischarges,ontheonehand,andthatit

permitsacoastalStateofEZtotakeregulativeorenforcementmeasuresprincipally

targetingactualorconcretefishingactivities,ordischarges,ontheotherhand.

InbothdomainsofFRCandMEP,nationalandinternationalpracticeshave

shownatendencyofinstitutingregulativemeasuresthatextendtothemodeof

navigation,CEDM,andnavigationitself,evenwhereashipisnotengagedinor

abouttoengageinfishingordischargingharmfulsubstances.Inthissense,espe-

ciallyinEZ,thefreedomofnavigationofaforeignshiphasbeenrestrictedmore

thanLOSCallows.Further,andinparticular,theregulationsforthepurposeof

MEPareembracingthoseforprotectinglegalinterestsotherthanMEP,andthey

aremovingtowardtighteningrestrictionovernavigationinthenameofprevention

ofthemarineenvironmentalpollution.Byunderminingthedistributionofrights

andjurisdictioninEZaccordingto“matters”underLOSC,acoastalStateofEZis

tryingtoacquirenewjustificationfortheregulationoverthefreedomofnavigation

ofaforeignship.

ThoseunilateralmeasurestakenbyacoastalStateofEZraiseaseriousdoubt

concerningtheircompatibilitywithLOSC.Theynotonlydivergefromtherelevant

provisionsofLOSCbutalsointroduceanideaofnavigationthatisdifferentfromor

contradictorytothatofLOSCandthecustomarylawofthesea.Evenaninterna-

tionalconvention,suchasWCPFC,thatdeclaresitscompatibilitywithLOSCis

establishingsimilarregulativemeasures.Thegraveresultcannotbeoverempha-

sizedthatinthosepracticesnavigationisbeingdealtwithasifitwereapartofor

incidentaltofishingactivitiesortocarryingsubstancesharmfultothemarine

environment.Theindependentsignificanceofthenavigationandofthefreedomof

navigationisgraduallybeingundermined.
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Consideringsuchaserioussituationcausedbytheradicalchangeofthemeaning

ofthefreedomofnavigation,trueinternationalconsentisreallyrequiredforthat

changeandpracticesshouldbecautiouslyconfirmed,beforewerecognizethechange

asanelementoftheneworemerginglawofthesea.Ontheotherhand,thecurrent

situationisnotonlynewlyarisingbutalsoitreflects,inthetwofollowingsenses,a

negativeinheritanceofthetraditionofthelawofthesea.

First,theflagStateprinciple,whileithasbeenfirmlyestablished,cannotinreality

lendaguaranteefortheobservationofthelawregardingfishingactivitiesandthe

preventionofthemarineenvironmentalpollution.UnderArticle58（3）andArti-

cle217,aflagStatehastheobligationtoensurethatashipflyingitsflagrespects

thelawsandregulationsofcoastalStatesinthefieldofFRC,andinthefieldofMEP

respectsthosethatareinconformitywiththeinternational
107)

standards.

TheflagStateprincipleisthesolegeneralmethodtomaintainthegoodorderof

thehighseas,andinEZofaforeignState,dependingonmatterstheflagstate’s

jurisdictionoverashipflyingitsflagdosenotlooseitssupremacyoverthatofa

coastalState.Howevertherehasnotbeenyetestablishedaneffectivecontrol

mechanisminordertoensuretheflagState’scontroloverashipflyingitsflag.On

thissomewhatfragilebasisofthegoodorderunderthefundamentalprincipleofthe

freedomofthesea,internationallawisnowinstitutingregulationsforthepurpose

ofFRCandMEPbothonthehighseasandinEZ.AsfarasaflagStatedoesnot

effectivelyguaranteetheobservanceofrulesregardingactivitiesofitsshipsinthe

fieldofFRCandMEPinEZofaforeigncoastalState,acoastalStateisurgedto

takemorerestrictivemeasuresforthepurposeofFRCandMEPincludingregulative

measuresovernavigationofshipsconcerned.

Second,thevastzoneof200-mileEZissometimesbeyondtheeffectivecontrolof

itscoastal
108)

State.Asthehistoryofthelawoftheseareveals,thelimitsofvarious

seazones TS,ContinentalShelf,EZ,forinstance havenotbeenestablished

solelyaccordingtocapacityoftheircoastalStatesinmanagingandcontrolling

activitiesintheentireareaofthe
109)

zone.Lackofthecapacityagainmotivatesa

coastalStateofEZtotakenotonlythemeasurestargetingactualfishingactivities

ordischargesbutalso“morepreventive”measuresextendingtoamodeofnaviga-

tionandnavigationitselfoffishingvesselsorshipscarryingharmful
110)

substances.

Thistendencywillmoveforwardwhereregardingshipscarryingsubstancesharmful

tothemarineenvironmentvariousinternationalinterestsmergeintothatofMEP,

suchassafetyofnavigation,maintainingthegoodorderofthesea,andnationalor

internationalsecurity,asseeninthecaseofplutoniumshipments.
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Thecurrentsituationoftheinternationalandnationalpracticesexaminedinthis

paperis,atleastpartly,ascribedtothesetwofactorsthatthehistoryofthelawof

theseahascreated.Inotherwords,asolutionfortheproblemthatthelawofthe

seaiscurrentlyfacingprovidesacertainsolutionalsofortheproblemsthatlawof

theseahastraditionallyheld.

Inaddition,theinternationalcharacterofandinternationalexpectationonthe

flagStateprincipleandthecoastalState’srightsandjurisdictionshouldbewell

considered.TheflagStateprinciplenegativelymeansthatnoforeignStatesmay

interferewithshipsonthehighseasunlesstherearelegaljustificationsunder

positiverules.Itpositivelyfulfillsafunctionofmaintainingthegoodorderonthe

highseasinexpectingcontrolovershipsbytheirflagStates.Becauseofsuchan

expectation,arightofnavigationneedstobearightofaflagState,notofaship.

Ontheotherhand,thecoastalState’sjurisdictioninEZoverMEPisregardedas

bearinginternationalcharacterinthatitshouldexercisethejurisdictioninamanner

fulfillingitsinternationaldutyforinternational
111)

society.Eventhesovereignrightof

acoastalStateofEZoverFRCmayhaveinternationalcharacterinthesensethat

itshouldtakeconservationmeasures“forthebenefitof
112)

all.”Thisideaisreflected

inArticles61and62ofLOSCthatobligeacoastalStateofEZtotakemeasuresfor

conservationandmanagementofthelivingresourcestakingintoconsiderationthe

designatedfactors,evenconcerningthelivingresourceswhollyexistingwithinits

EZ.

Forrealizinginanappropriatemannertheinternationalcharacteroftherightsof

bothaflagStateandacoastalStateofEZ,andforfindingasolutionforthecurrent

difficultsituationinthefieldofFRCandMEPandasolutionfortheproblemsthat

thelawoftheseahastraditionallyfaced,consentofStatesininternationalsociety

istrulyrequired.Thissimplebutmostfundamentalpolicyhasavitalsignificance.

1) Asforgeneralworksonthesefields,forinstance,E.Heyed.,Developmentin

InternationalFisheriesLaw（1999);O.S.Stokke,GoverningHighSeasFisheries

TheInterplayofGlobalandRegionalRegimes （2001);J.A.deYturriaga,The

IntertnationalRegimeofFisheriesfrom UNCLOS1982tothePresentialSea（1997);

M.LeHardy,Quereste-t-ildelalibertedelapecheenhautemer essaisurregime

juridiquedel’exploitationdesressourcesbiologiquesdelahautemer （2002);D.

Brubaker,MarinePollutionandInternationalLaw（1993);M.H.NordquistandJ.N.

Mooreeds.,CurrentEnvironmentalIssuesandtheInternaitonalTribunalfortheLaw

oftheSea（2001);E.Franckxed.,Vessel-sourcePollutionandCoastalStateJurisdic-

tion TheWorkoftheILA CommitteeonCoastalStateJurisdictionRelatingto

163( )28

TheImpactontheFreedomofNavigationbyInternationalRegulation
forthePurposeofFRCandMEP(AtsukoKanehara)



MarinePllution（1991-2000）（2001);H.Ringbomed.,CompetingNormsintheLaw

ofMarineEnvironmentalProtection（1997).

2) G.Gidel,Ledroitinternationalpublicdelamer（1932),TomeI,pp.236-239;As

examinedbelow,internationallawhasnotyetestablishedamethodtoeffectively

controltheflagStatejurisdictionandthisformsahistoricalproblemoftheinterna-

tionallawofthesea.D.P.O’Connell,TheInternationalLawoftheSea（1982),Vol.

I,pp.794-795;R.-J.DupuyandD,Vignes,AHandbookoftheNewLawoftheSea

（1991),Vol.2,p.836.

3) Incarryingoutatmospherictestsofnucleardevices,Francecreated“Dangerous

Zones”foraircraftandshippinginordertoexcludeaircraftandshippingfrom the

areaofthetestscenter.InitsApplicationintheNuclearTestsCase,Australia

contendedthattheinterferencewithshipsandaircraftonthehighseasandinthe

superjacentairspace,andthepollutionofthehighseasbyradioactivefall-out,

constitutedinfringementsofthefreedom ofthehighseas,NuclearTestsCase

（Australiav.France),Pleadings,OralArguments,Documents,1973,Vol.1,p.14;On

theoccasionofarmedconflicts,astheUnitedKingdom establisheda“maritime

exclusionzone”andlatera“totalexclusionzone”inthe1982navalconflictoverthe

FalklandIslands/IslasMalvinas,therehasbeenpracticethatcombatantsexcludeand

forbidcertainshipsenteringit.Theissueofthepossiblejustificationsforsuch

obstructionofthefreedomofnavigationisbeyondtheexaminationofthispaper.See,

e.g.,R.R.ChurchillandA.V.Lowe,TheLawoftheSea,ThirdEdition（1999),pp.

424-425.

4) Asforthesequestions,inadditiontothecitationsinthefootnotesbelow,see

generally,W.T.Burke,TheNewInternationalLawofFisheries UNCLOS1982

andBeyond（1994),7.Enforcement;W.T.Burke,“NationalLegislationonOcean

AuthorityZonesandtheContemporaryLawoftheSea,”OceanDevelopmentand

InternationalLaw,Vol.9（1981),pp.289-322;D.Anderson,“TheRegulationofFish-

ingandRelatedActivitiesinExclusiveEconomicZones,”E.FranckxandPh.Gautier

eds.,Lazoneeconomiqueexclusiveetlaconventiondesnationsuniessurledroitde

lamer,1982-2000:unpremierbilandelapratiquedesetats（2003),pp.31-50;D.R.

Rothwell,“NavigationalRightsandFreedomsintheAsiaPacificFollowingEntry

intoForceoftheLawoftheSeaConvention,”VirginiaJournalofInternationalLaw,

Vol.35（1995),pp.587-631.;T.Treves,“Lenavireetlacompatibiliteentrelesutiliza-

tionsdelamer,”Societefrançaisepourledroitinternational,Lenavireendroit

internaitonal（1992),pp.152-168;InternationalLawAssociation,Reportofthe61

Conference（1984),pp.195-196.

5) Seetheworkscitedatsupran.1.

6) Forexample,see,J.M.VanDyke,“SeaShippingofJapanesePlutonium under

InternationalLaw,”OceanDevelopmentandInternationalLaw,Vol.24（1993),pp.

399-430.RegardingJapaneseplutoniumshipments,see,N.Okuwaki,“‘KikenMataha

Yugaisei’woNaizaiSuruGaikokuSenpakunoRyokaiTuko（PassageinTerritorial
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SeaofForeignShipsCarryingInherentlyDangerousorNoxiousSubstances),”Nihon

KaiyohoKyokaied.,KaiyohoJireiKenkyu（CaseStudiesontheLawoftheSea),Vol.

1（1993),pp.37-61;Sh.Sakamoto,“GenshiryokusenOyobiKikenMatahaYugaina

BusshitsuwoUnpanSuruSenpakunoMugaiTsukoken（TheRightofInnocent

PassageofNuclear-PoweredShipsandShipsCarryingInherentlyDangerousor

NoxiousSubstances),”NihonKaiyohoKyokaied.,Kaiyoho Kankeino Hikaku

Kenkyu（AComparativeAnalysisofNationalLegislativePractices),Vol.1（1995),pp.

3-20.

7) Asexaminedbelow,thetendencyofan“in-all”or“mixtureoflegalinterests”

approachispreeminentwhenacombatingmechanismagainstterrorismisconsidered

withinanexistingframeworkofaninternationalconvention,suchastheInterna-

tionalConventionfortheSafetyofLifeatSea.

8) Inrespecttoinnocentpassage,Article18ofLOSCdefines“passage”anditsArticle

38defines“transitpassage.”

9) Asexcellenthistoricalsurveys,C.J.Colombos,TheInternationalLawoftheSea,

TheRevisedEdition（1854),pp.40-48;T.Scovazzi,“EvolutionofInternationalLaw,”

Recueildescours,Tome286（2000),Chap.I.;SojiYamamoto,Kaiyoho(TheLawof

theSea)(1992),pp.21-29;O’Connell,opcit.,supran.2,Chapter1,especially,pp.1-20;

Gidel,opcit.,supran.2,pp.123-212.

10) H.Grotius,Mareliberum (TheFreedom oftheSeas),translatedwitharevisionof

theLatintextof1633byR.V.D.Magoffin（1916).

11) Id.,Chap.I,VandVI.H.Ito,GurothiusunoJiyuukairon(TheGtorianTheoryon

theFreedom oftheSea)(1984),pp.203-206,218-244.

12) J.Selden,Mareclausum,lib.1,c.20.

13) Grotius,op.cit.,supran.10,Chap.I.

14) Regardingtheotherfactorsthathadimpactsontheestablishmentoftheprinciple

ofthefreedomofthesea,see,thecitatiousatsupran.9.

15) OntheoccasionoftheM/V “Saiga”(No.2)Case,inhisSeparateOpinion,Judge

Vukas,lookingatthedraftinghistoryofPartV ofLOSC,referredtotheNote

circulatedbythePresidentoftheConferenceattheFifthSessionoftheUnited

NationsConferenceontheLawoftheSeawhichreadthat“...thesovereignrightsand

jurisdictionaccordedtothecoastalStatearecompatiblewithwellestablishedand

longrecognizedrightsofcommunicationandnavigationwhichareindispensablefor

themaintenanceofinternationalrelations,commercialandotherwise...”International

LegalMaterials,Vol.38（1999),p.1401,para.17.JudgeVukasemphasizedherethe

closerelationamongnavigation,communicationandcommercialactivities,suchas

bunkeringofshipsinthecontextofarguingthelegalityofthebunkeringconcerned

inthecase.Contrarytothis,JudgeZhao,inhisSeparateOpinion,contendedthat

internationallawshouldatalltimesdistinguishbetweennavigationandthecommer-

cialactivities,andthatinternationallawyersalwaysdrawadistinctionbetweenthe

freedomofnavigationandthefreedomtotrade,thefreedomtocarrygoodsandthe
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freedom ofmovementofshipping,id.,p.1383.Bothopinionscorrectlyexpressthe

followingtwopointsconcerningthefreedomofnavigation:first,inthehistorythe

freedom ofnavigationhadbeenarguedalmostalwayswiththenecessityoftrade,

communicationandtransportation,etc.;second,however,thefreedomofnavigation

hasalwaysbeenisolatedasonefreedom ofoneuseofthesea,atleastsincethe

beginningofthecodificationofthelawoftheseainthe20 century.

16) UnderArticle19（1）thereisaroomforaninterpretationthatacoastalStateof

theterritorialsea（TS）maydenyinnocenceofforeignshipsforthereasonofkind

ofshiportheirpurposeandintention.Inthatargumentwarshipsarechieflytargeted

andnotfishingvesselsorshipscarryingharmfulsubstancesthatarethemainsubjects

ofthispaper.

17) DupuyandVignes,opcit.,supran.2,p.845.Definitionofnavigationcloselyrelates

tothatofaship,andasforitsdefinition,see,forinstance,Gidel,opcit.,supran.2,

p.66;Treves,opcit.,supran.4,p.152

18) Burke,opcit.,（NationalLegislation...),supran.4,pp.310-311.

19) A.Kanehara“KokaiseidonoGendaitekiIgi（TheModernSignificanceofthe

Freedom oftheHighSeas),”Hogakukyoshitsu（Lecturepourlefutur),No.281

（2004),pp.16-17.

20) O’Connell,opcit.,supran.2,pp.1-20,792-796.

21) AsfortheReportbytheSpecialRapporteurJ.P.A.François,Yearbookofthe

InternationalLawCommission1950,Vol.II,pp.37-38,para.9.Forthediscussionon

thisissuewithintheInternationalLawCommission,YearbookoftheInternational

LawCommission1950,Vol.I,pp.183-184,paras.33-38.

22) O’Connell,opcit.,supran.2,pp.796-799.

23) DupuyandVignes,opcit.,supran.2,p.845.

24) Burke,opcit.,supran.4（NationalLegislation...),pp.310-311.

25) DupuyandVignes,opcit.,supran.2,pp.846-847.Withrespecttotheattitude

towardArticle58andnationallegislationofLatinAmericanStates,F.H.Paulillo,

“TheExclusiveZoneinLatinAmericanPracticeandLegislation,”OceanDevelop-

mentandInternationalLaw,Vol.26（1995),pp.105-125.

26) Thesetwotypesofconflictsarenotalwaysclearlydistinguished,andmany

writersplacemuchweightonthedueregardprincipleforresolvingtheconflict

betweenaflagStateandacoastalStateconcerninganinfringementonthefreedom

ofnavigationoftheformerbyregulationexercisedbythelatterforthepurposeof

FRCorMEP,see,forinstance,Treves,opcit.,supran.4,pp.154,156-159;Dupuyand

Vignes,opcit.,supran.2,pp.889-893;Burke,opcit.,supran.4（NationalLegisla-

tion...),pp.302-303;ChurchillandLowe,opcit.,supran.3,p.175;SeparateOpinionof

JudgeVukastotheJudgmentoftheM/V “Saiga”(No.2)Case,opcit.,supran.3,p.

1399,para.11.Asforananalysisofthedifferentviews,Burke,opcit.,supran.4（The

NewInternationalLawofFisheries),pp.315-318.

27) AlsoArticle59takesthesamestance.
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28) DupuyandVigne,opcit.,supran.2,pp.889-890.

29) A.Kanehara,“GyogyoShigenHozonJoyakuniOkeruKiseiShuhotoKokono

JiyutonoSeigosei（ImpactsontheFreedom ofNavigationbyRegulationsfor

ConservationofFisheryResources),”KaijoHoanKyokaied.KaijoHoanKokusai

HunsoJireinoKenkyu（StudiesofInternationalDisputesontheLaw oftheSea),

Vol.3（2002),pp.46-77.

30) IncomparisonwithArticle220（3),（5）and（6）thatprescribetheenforcement

jurisdictionofacoastalStateofEZconcerningvessel-sourcepollution,Article73（1）

doesnotsetforthindetailtheconditionsforacoastalStatetotakeenforcement

measures.WithrespecttothequestionastowhetherArticle73（1）appliesinthe

exerciseofthesovereignrightsofacoastalStateovernon-livingresources,see,de

Yturriaga,op.cit.,supran.1,p.139;S.N.NandanandShabtaiRosenne,United

NationsConventionontheLawoftheSea1982:ACommentary,Vol.II（1993),p.

794.ThereisanopinionthatthejurisdictionofacoastalStateoverMEPisregarded

asdirectlylinkedtothesovereignrightscontainedinArticle73（1),andaccordingly

Article220shouldbeappliedasalexspecialistoArticle73,Franckx,opcit.,supra

n.1,p.94.

31) Asexaminedbelow,inLaBretagneCase,thetribunalrestrictivelyinterpretedthe

sovereignrightsofacoastalStateunderArticle56（1),consideringthenatureofthe

mattersforregulationunderArticle62（4).See,infran.64)

32) TheplacingofobserverscontainedinArticle62（4）(g）mayrelatetothe

enforcementmeasures.

33) OfficialRecords,Vol.III（1958),pp.76-77.

34) Incomparisonwiththis,instraitsforinternationalnavigationunderArticle42（2）

Statesborderingstraitsmayincludestowageoffishinggearsinthemattersfor

regulation.Thetendencyofconsideringthenon-stowageoffishinggearsasaproof

offishingactivitiesisfoundininternationalandnationalpractices.Thiswillbe

mentionedlater.

35) Theissueofhowtodeterminenon-innocenceofaforeignshiphasalonghistory,

anditgoesbeyondthereachofthispaper.Nowadays,apurposeorintentionofships

issaidtobeconsideredasadeterminingfactorofnon-innocence,forexample,

intentiontodeployananti-governmentcampaign,J.P.Quenuedec,“Lareglementa-

tiondupassagedesnaviresetrangersdansleseauxterritorialfrançaise,”Annuaire

françaisededroitinternational,TomeXXXI（1985),pp.788-789;SojiYamamoto,op

cit.,supran.9,pp.123-135.Asforvariousopinions,see,forinstance,O’Connell,opcit.,

supran.2,pp.270-274;ChurchillandLowe,opcit.,supran.3,pp.82-86.Concerningthe

NorthKoreanspyshipincidentsandtheconceptofinnocentpassage,A.Kanehara,

“EngankokuToshitenoNihonnoKokunaisochi（NationalPracticeofJapanasa

CoastalState),”Jurisuto（Jurist),No.1232（2002),pp.63-64;A.Kanehara,“The

IncidentofanUnidentifiedVesselinJapan’sExclusiveEconomicZone,”TheJapanese

Annual of International Law,No.45（2002),pp.116-126;A.Kanehara,“The
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JapaneseLegalSystem ConcerningInnocentPassageofForeignVessels（1990-

1998),”TheJapaneseAnnualofInternationalLaw,No.42（1999),pp.90-110.

36) AsextensiveexaminationsofthecoastalStatejurisdictionovervessel-source

pollution,Franckx,opcit.,supran.1;E.J.Molenaar,CoastalStateJurisdictionover

Vessel-sourcePollution（1998).

37) Regardingthemeaningof“theinternationalstandards,”Franckx,opcit.,supran.

1,pp.27-30;L.B.Sohn,“‘GenerallyAccepted’InternationalRules,”WashingtonLaw

Review,Vol.61（1986),pp.1073-1080.

38) AsfortheinterpretationofArticle220,A.Kanehara,“KankyohogoniKansuru

KankeihoreitoSonoShikko SenpakukiinnoKaiyoosenwoChuusinToshite

（NationalLegislationandEnforcementintheDomainoftheMarineEnvironmental

Protection InCaseofVessel-sourcePollution ),”KaijoHoanKyokaied.,

ShinkaiyohonoTenkaitoKaijohoan（TheDevelopmentoftheNewLawoftheSea

andCoastGuard),Vol.2（1998),pp.104-120;E.Franckx,“Vessel-sourcePollution

andCoastalStateJurisdiction:GeneralFramework,”SouthAfricanYearbookof

InternationalLaw,Vol.24（1999),p.23.UnderArticle220duetothelackofa

provisiondealingwiththecaseinwhichavessel,passingEZ,hasviolatedlawsand

regulationsofthecoastalStateinTS,someflexibiltyremainsregardingthefollowing

point:Whatisthestandardaccordingtowhichthemodeofenforcementisdeter-

mined,theplaceofviolation,ortheplaceofthevesselconcernedatthetimeofthe

enforcement?

39) Asinacaseoffishingvessels,non-innocenceofforeignshipsinrelationtoMEP

maybepresumedonlyby“anactofpollution,”namely,aconcreteactivity.

40) JudgingfromthestructureofArticle220,itisinterpretedthatthedistributionof

jurisdictionamongtheinterestedStatesisprimarilydependingontheplaceofa

violationand“adischarge,”notontheplaceofthevesselconcernedatthetimeofthe

enforcementbyacoastalState.Someflexibilityremains,asmentionedbefore,since

Article220doesnotcoveracaseinwhichaviolationiscommittedinTSbyaforeign

vesselnavigatinginEZatthetimeoftheenforcement,Franckx,opcit.,supran.1,p.

94;Kanehara,opcit.,supran.38,pp.114-117.

41) TheportStatejurisdictionhasadoublenature.First,itmaycoincidewiththatof

thecoastalStatejurisdiction.ThisisacaseoftheportStatejurisdictioncontainedin

Article211（3）andArticle220（1).Second,Articles218and219providefortheport

Statejurisdictionasasortofguardianshipforthemarineenvironment.Regardingthe

doublenatureoftheportStatejurisdiction,DupuyandVignes,opcit.,supran.2,pp.

1206-1209.

42) W.T.Burke,“ExclusiveFisheriesZonesandFreedom ofNavigation,”20San

DiegoLaw Review,Vol.20（1983),p.606-623;Burke,opcit.,supran.4（National

Legislation...),pp.304-311;Burke,opcit.,supran.4（TheNewInternationalLawof

Fisheries),pp.319-335.

43) LawNo.32/76of5Dec.1976,RelatingtotheNavigationandPassagebyForeign
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ShipsandAircraftthroughtheAirspace,TerritorialWaters,andtheEconomicZone

oftheRepublicofMaldives,Article1,M.NordquistandK.Simmonseds.,New

DirectionsintheLawoftheSea,Vol.9（1980),p.295.FisheriesLawofYemenArab

Republic,Article2,citedbyBurke,opcit.,supran.4（NationalLegislation...),p.610.

ElSalvadorandCostaRicaareincludedintheStatesthathavethistypeofnational

laws,Burke,opcit.,supran.4（TheNewInternationalLawofFisheries),p.322.

44) Asexamplesthathaveaneffectofdesignatingsealanes,forinstance,Indianlaw

providesforthedeclarationofadesignatedareaandexplanationwasgiventhata

notificationmayprovidefortheregulationofentryintoandpassagethroughthe

designatedareabytheestablishmentofsealanes,trafficseparation,modeofensuring

freedomofnavigationandsoonwhichisnotprejudicialtotheinterestsofIndia,The

TerritorialWaters,ContinentalShelf,ExclusiveEconomicZoneandOtherMaritime

ZoneAct,1976,Article7（6),UnitedNationsNationalLegislationontheExclusive

EconomicZone（1983),p.136;Australia’sFisheriesAct1975,Article5（13AB）(1),

No,11837/75,AUSTL.C.ACTS.andSection15（d）(iii）ofFisheriesAmendment

Actof1978,NordquistandSimmons,opcit.,supran.43,Vol.7,pp.79-80;Article4

（1）ofPakistan’sExclusiveFishingZoneAct,1975,mayhavethesameeffect,

NordquistandSimmons,opcit.,supran.43,Vol.9,p.119.

45) CanadianLawhasthiseffect,CoastalFisheriesProtectionRegulations,Section15

（2),R.Churchill,M.NordquistandS.Layeds.,NewDirectionsintheLawoftheSea,

Vol.5（1977),p.70.

46) ManyStatesadoptthismeasure,suchasAustralia,NewZealand,Seychelles,Siera

Leone,SolomonIslands,Spain,Canada,theGambia,Maldives,andUnitedKingdom,

Burke,opcit.,supran.4（NationalLegislations...),pp.620-621.

47) Malaysia’sFisheriesAct,1985,Sections.16,35,FAOLegislation,No.2（1986),p.

58;Article7（7),（9）oftheIndianLaw,supran.44;Pakistan’sTerritorialWaters

andMaritimeZonesAct,1976,Article6,（5）andArticle4ofPakistan’sLaw,supra

n.44.

48) Seychelles’ControlofForeignFishingVesselDecree,1979,15（2),Burke,opcit.,

supran.4（NationalLegislation...),p.619;BahamasFisheriesResources（Jurisdic-

tionandConservation）Act,1977, 19（2),NordquistandSimmons,opcit.,supran.

44,Vol.7,p.98.Articles2and4ofLawNo.66-400of18June1966,asamendedbythe

Lawof18November1997,onSeaFishingandtheExploitationofMarineProducts

intheFrenchSouthernandAntarcticTerritories.ThisLawamongotherstriggered

the“Camouco”CaseentertainedbyITLOS.TheInternationalLegalMaterials,Vol.39

（2000),p.674,para.39.

49) ConcerningtheConvention,see,W.V.Dunlap,“BeringSea,”TheInternational

JournalofMarineandCoastalLaw,Vol.10（1995),pp.114-126.

50) R.Rayfuse,“EnforcementofHighSeasFisheriesAgreements:Observationand

InspectionundertheConventionontheConservationofAntarcticMarineLiving

Resources,”TheInternationalJournalofMarineandCoastalLaw,Vol.13（1998),pp.
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595-598.

51) Whetherthevesselsoverwhichthisregulativemeasuresaretobetakenhavea

connectiontoactualfishingactivitiesdependsonthemeaningof“theirshipsthat

fish”inthisArticle.ThedefinitionofafishingvesselinWCPFCwillbeexamined

below.

52) BothSSA andWCPFCprescribecertainmeasuresofsurveillanceoverfishing

vesselsonthehighseasthataretobetakenbyaflagState.Ifthosemeasuresare

exercisedoverfishingvesselswithoutasubstantialrelationtoactualfishingactiv-

ities,onthehighseasthefreedomofnavigationwouldberestrictedsolelybecause

theyarefishingvessels.Thebalancebetweenthefreedomofnavigationandconserva-

tionormanagementoffishingresourceswouldshifttowardthelatter.

53) FAOLegislativeStudyNo.21,Rev.4（1993),chapter12“CoastalStateRequire-

mentsforForeignFishing,PartOne,”section4（a),p.713.

54) M.Hayashi,“Japan-NewLawoftheSeaLegislation,”InternationalJournalof

MarineandCoastalLaw,vol.11（1996),p.570etseq.

55) Asasurveyindetailofthesenationallegislations,Anderson,opcit.,supran.4,p.

42.

56) Ibid.

57) A/CONF.164/L.11.AsimilarproposalwasfoundinA/CONF.164/L.44.J.-P.Levy

andG.G.Schram,UnitedNationsConferenceonStraddlingFishStocksandHighly

MigratoryFishStocks（1996).

58) Relatingtotransshipment,Article18（3）prescribesmeasurestobetakenbya

flagStateand（h）dealswithregulationoftransshipmentonthehighseastoensure

thattheeffectivenessofconservationandmanagementmeasuresisnotundermined.

Article18（3）(f）includessupervisionoftransshipmentamongthemeansforverify-

ingthecatchoftargetandnon-targetspecies.

59) Rayfuse,opcit.,supran.50,p.596.

60) Whetherbunkeringofafishingvessel,inprinciple,isconsideredas“insupportof,

orinpreparationfor”fishingactivities,dependsontheinterpretationof“insupport

of,orinpreparationforfishingactivities.”Thisissuewillbeexaminedbelowagain.

61) Opcit.,supran.15,pp.1331-1334,paras.28,30.

62) Inthisregard,JudgeVukasinhisSeparateOpinionpointedoutthenecessityof

analyzingtherelevantprovisionofLOSCinordertoinquireaboutthelegalityofthe

actionsofGuinea,andheconfirmedthattheconflictpointbetweenthepartieswas

onlyconcerningthebunkeringofafishingvessel,notbunkeringingeneral,id.,pp.

1398-1399,paras.6-10.

63) Id.,pp.1350,1352,paras.123-124,136-138.

64) InternationalLawReportsVol.82（1986),pp.590-670.

65) Id.,pp.627-630,paras.50-52.

66) Opcit.,supran.15,pp.1331-1332,para.28.

67) Id.,pp.1334,1350,1352,paras.30,124,137.
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68) Ibid.

69) Id.,p.1350,para.124.

70) Id.,p.1350,para.125.Inthisregard,Article40oftheMerchantMarineCodeof

GuineaprescribesitssovereignrightsinEZconcerning“otheractivitiesbearingonthe

explorationandexploitationofthezoneforeconomicpurpose,”id.,p.1348,para.113.

71) SeparateOpinionofJudgeAnderson,id.,p.1395;Anderson,opcit.,supran.4,pp.

46-47.Asexaminedbefore,thedefinitionof“fishing”underWCPFCincludes“in

supportof,orinpreparationfor”fishingactivities.Acertainamountofsubsequent

practiceisrequiredinordertoestablishadefiniteinterpretationofthemeaningof“in

supportof,orinpreparationfor”fishingactivities.Apossibleinterpretationisthat

onlywherebunkeringandotheraidingactivitiesarereallyenablethefishingvessel

concernedtoeffectivelyrealizeorcontinueitsfishingactivities,theyareregardedas

“insupportof,orinpreparationfor”thefishingactivities.

72) Opcit.,supran.15,pp.1401-1402,para.17.

73) Theissueoftherelationbetweenabunkeringorsupplyingvesselandafishing

vesselhassomerelationtothatof“othercraftworkingasateam”underArticle111,

paragraph4ofLOSC.Insomecases,asupplyingvesseltoafishingvesselmaybe

regardedasapartofateam thatexercisesthefishingactivitiestogetherandin

cooperation.ThatintheM/V Saiga(No.2)CaseGuineatreatedthebunkeringasa

commercialactivitymeanstofocusupontheindependentandcommercialnatureof

bunkeringratherthanstressingtheconnectionbetweenthebunkeringandfishing

activitiesoftherecipientfishingvessel.

74) Whenbunkering,asacommercialactivityatseabecomesalargeindustry,it

wouldrequiresomeinternationallegaltreatment.However,asJudgeNelsoncon-

firmedinhisSeparateOpinion,sincetheAfricanStates’proposalofjurisdictionofa

coastalStateovercustom andfiscalmatterswererejectedattheUnitedNations

ConferenceontheLawoftheSea,therelevantprovisionofLOSC,suchasArticle56

isnotinterpretedtorecognizesucharightorjurisdictionforacoastalStateofEZ,

opcit.,supran.15,pp.1388-1389.FurtherJudgeVukasinhisSeparateOpinion,

indicatedtheAfricanStates’recentpracticewhichisoppositetothistendency.id.,pp.

1402-1403,paras.18-20.

75) Asfortheimpactonthelaw oftheseabytheseaccidentsandthemarine

environmentpollution,see,H.Ringbom,“TheErikaAccidentandItsEffectonEU

MaritimeRegulation,”NordquistandMoore,op.cit.,supran.1,pp.265-290;J.

Angelo,“ErikaAftermath:DevelopmentatIMOonDoubleHulls（AU.S.Perspec-

tive),”id.,pp.309-318;D.R.Robinson,“RecourseAgainstFlagStatesforBreachesof

TheirInternationalObligationsunderthe1982LawoftheSeaConvention,”id.,pp.

371-384;E.Franckx,“CoastalStateJurisdictionwithRespecttoMarinePollution

SomeRecentDevelopmentandFutureChallenges,”TheInternationalJournalof

MarineandCoastalLaw,Vol.10（1995),pp.253-280;Q.BargateandA.Mumma,

“MarinePollutionandSafety;PracticalProposalsforAction,”EuropeanEnviron-
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mentalLawReview（1993),pp.103-107;P.M.McgrathandM.Julian,“Protectionof

theMarineEnvironmentfrom ShippingOperations:AustralianandInternational

Responses,”D.R.RothwellandS.Batemaned.,NavigationalRightsandFreedoms

andtheNewLawoftheSea（2000),pp.188-208.

76) Inadditiontothecitationsatsupran.6,see,E.J.Molenaar,“NavigationalRights

andFreedomsinaEuropeanRegionalContext,”id.,pp.47-73;B.Kwiatkowskaand

A.Soons,“Comment:Plutonium Shipment A Supplement,”OceanDevelopment

andInternationalLaw,Vol.25（1994),pp.419-429;L.Pineschi,“TheTransitofShips

CarryingHazardousWastesthroughForeignCoastalZones,”F.FranchioniandT.

Scovazzieds.,InternationalResponsibilityforEnvironmentalHarm（1991),pp.299-

316;E.B.Weinstein,“TheImpactofRegulationofTransportofHazardousWasteon

Freedom ofNavigation,”InternationalJournalofMarineandCoastalLaw,Vol.9

（1994),pp.137-172;R.A.F.Pedrozo,“TransportofNuclearCargoesbySea,”Journal

ofMaritimeLawandCommerce,Vol.28（1997),pp.207-236.

77) Franckx,opcit.,supran.75,pp.260-272;BargateandMumma,opcit.,supran.75,

pp.103-106;McgrathandJulian,opcit.,supran.75,pp.196-199;Pedrozo,opcit.,supra

n.76,pp.222-231;D.R.Rothwell,“InnocentPassageintheTerritorialSea:The

UNCLOSRegimeandAsiaPacificStatePractice,”RothwellandBateman,opcit.,

supran.75,pp.81-83.

78) Pineschi,opcit.,supran.76,p.310;Molenaar,opcit.,supran.36,pp.396-397;Van

Dyke,opcit.,supran.6,pp.408-409;Pedrozo,opcit.,supran.76,pp.227-228.

79) TheMoxPlantCase,RequestforProvisionalMeasures,InternationalLegal

MaterialsVol.41（2002),pp.408-409,para.26.

80) Asmentionedbelow,dischargesfromaccidentsarenotexcludedasfarasArticle

211ofLOSCpresupposesaconnectionbetweenvessel-sourcepollutionandaccidents.

81) Theprincipalgeneralconventionsconcerningvessel-sourcepollutionarethe1954

InternationalConventionforthePreventionofPollutionoftheSea（OILPOL）and

the1973InternationalConventionforthePreventionofPollutionfromShipsbyOil

andthe1978Protocoltoit（MARPOL).

82) AccordingtoGuidelinesforVesselTrafficServices,IMOdoc.Res.A.578（14）of

20November1985,“AVTSisanyserviceimplementedbyacompetentauthority,

designedtoimprovesafetyandefficiencyoftrafficandtheprotectionoftheenviron-

ment.Itmayrangefromtheprovisionofasimpleinformationmessagetoextensive

managementoftrafficwithinaportorwaterway.”See,also,G.Plant,“International

LegalAspectsofVesselTrafficServices,”MarinePolicy,Vol.14（1990),p.71etseq.

83) Asforthesenationalpractices,Franckx,opcit.,supran.75,pp.260etseq.;O.P.

Sharma,“EnforcementJurisdictionintheExclusiveEconomicZone TheIndian

Experience,”OceanDevelopmentandInternationalLaw,Vol.24（1993),pp.167-169.

Rothwell,opcit.,supran.4,pp.601-608.Regardingthedoublehullsregulations

includingthe1990USOilPollutionActandthedevelopmentwithintheInternational

MaritimeOrganization,BargateandMumma,opcit.,supran.75,pp.103-104;Ring-

154( )37

立教法学 第66号（2004)



bom,opcit.,supran.75,pp.271-273;Angelo,opcit.,supran.75,pp.313-316.

84) Thesecurityconsiderationagainstterrorismcanhavetwoaspects:nationaland

international.Whenterrorismisconstruedasacrimeagainstaparticulartargeted

State,itisprejudicialtothesecurityorgoodorderoftheStateconcerned.Onthe

otherhand,terrorism couldbeconsideredasagainsttheinternationalpeaceand

security.Inthelattercase,aninternationalagreementorconsensusisneededtodefine

terrorismashavingsuchanatureandtodevelopmeasurescombatingit.

85) Inthisregard,thedefinitionof“pollutionofthemarineenvironment”under

Article1（1）(4）ofLOSCisnotsohelpful.The“introduction”inthatprovisionmay

besobroadtoincludeanycausesofpollutionexceptfornaturalcauses.Itshouldstill

bequestionedwhetherthetypesofcausesofpollutioncontainedinPartXIIofLOSC

coversthisextensivedefinitionofthepollutionofthemarineenvironment.

86) ThetwoinitialJapaneseshipmentsofplutoniumwerebeforetheentryintoforce

ofLOSC,soasamatteroffact,tothesetwoprecedentsLOSCwasnotapplied.

87) AsforthesecounteractionstowardtheJapaneseshipmentsofplutonium,see,

Okuwaki,opcit.,supran.6;Sakamoto,opcit.,supran.6

88) KwiatkowskaandSoons,opcit.,supran.76,p.419.Asadifferentopinion,Van

Dyke,opcit.,supran.6,p.412,Note178.

89) TherejectionbyAsianPacificStatesoftransitinTSandeveninEZofthe

Japaneseshipscarryingplutoniumissaidtobedictatedbypoliticalconsiderations.

TheSouthPacificNuclearFreeZoneTreatyunderitsArticle2（2）guaranteesthe

freedomofnavigationunderinternationallaw,I.Shearer,“NavigationIssuesinthe

AsianPacificRegion,”J.CrawfordandD.R.Rothwelleds.,TheLawoftheSeainthe

AsianPacificRegion（1995),p.221.

90) A.Kanehara,opcit.,supran.35,p.63;L.Lucchini,etM.Voelckel,Droitdelamer,

Tome2,Vol.2（1996),pp.208-209.

91) Article6oftheConventionfortheSuppressionofUnlawfulActsagainstthe

SafetyofMaritimeNavigation（theSUAConvention）allowsatargetedStatebya

terrorismtoexercisejudicialjurisdiction.Kanehara,opcit.,supran.19,p.20.

92) Article18ofLOSCandArticle14（2）oftheConventionontheTerritorialSea

andContiguousZonedefinethemeaningofpassage.Thereisthepossibilitythatentry

intoTSofashipthatmaycauseharmtothecoastalenvironmentisnotconsidered

as“passage”,whereitiswithaviewto,forinstance,beaching（afterashipcarrying

chemicalsisonfire),transferringcertaincargoes,orbunkeringfuel.Asforasimilar

casetotheformer,H.Meijers,“TheStateoftheNetherlandsv.Berings-entransport-

bedrijfVandenAkkerandUniondeRemorquageetdeSauvetage,andtheStateof

theNetherlandsv.DiossotisShippingCorporation,SupremeCourt,7February1986,”

NetherlandsYearbookofInternationalLaw,Vol.18（1987),pp.402-406.

93) Regardingthesafetyofplutonium shipmentsandthefactthatnoincidentsor

accidentswithseriousradiologicalconsequenceshavenotbeenreported,Perdozo,op

cit.,supran.76,pp.210-218.
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94) AlsoaccordingtoArticle23itisanobligationundertherelevantinternational

agreementsthattheforeignshipscarryinginherentlydangeroussubstancesmust

complywith.

95) RegardingpriorconsentoftransitStatesthatincludeacoastalStateofEZ,Article

4（12）oftheBaselConventiononlyplacesonanequalbasisboththenavigational

rightandtherightsandjurisdictionofacoastalState.AsfarasLOSCadmitsthe

navigationalrightsofallshipsirrespectiveoftheircargoes,thisinterpretationshould

bereflectedinthatofArticle4（12）oftheBaselConvention.Asfortheprogressof

internationalpracticeaftertheBaselConvention,see,forinstance,Molenaar,opcit.,

supran.76,pp.27-31.

96) Article58（1）thatadmitsthefreedomofnavigationofaforeignshipinEZisa

generalruleinrelationtoArticle220.Thelatter,asaspecialrule,alsoconfirmsthe

freedom ofnavigationinEZofaforeignshipwhichmightcausethevessel-source

pollution.

97) See,VanDyke,op.cit.,supran.6,p.399.

98) Anexaminationfrom aperspectiveofvariousrisksconcerningaplutonium

shipment,see,Pedroze,op.cit.,supran.76

99) Generallythesafetyofnavigationmeansthesafetyoftransportationandconcerns

thefactorssuchas,seaworthinessofships,collisionavoidance,ships’routing,crewing

andsoon.Incomparison,thepreambreoftheSUAConventionreadsthatunlawful

actsagainstthesafetyofmaritimenavigationjeopardizethesafetyofpersonsand

property,seriouslyaffecttheoperationofmaritimeservices,andunderminethe

confidenceofthepeoplesoftheworldinthesafetyofmaritimenavigation.

100) Asmentionedabove,IrelandcontendedinrelationtoseveralArticlesofLOSC

includingArticle211,thefailureoftheUnitedKingdominpreventingthereleaseor

radioactivematerialsfrom theMoxplantand/ortheinternationalmovementas-

sociatedwiththeMoxplantresultingfromaterroristact,opcit.,supran.79.

101) Thisjurisdictionshouldbesubjecttothedefinitionof“pollutionofthemarine

environment”underArticle1（1）(4).

102) In1985IMOadoptedasetofguidelinesforaVTS,see,supran.82.Thequestion

ofthecompatibilityofamandatoryVTSwiththefreedomofnavigationunderLOSC

hasnotbeenyetresolved.AsforvarioustypesofVTSsandopinionsonitscompati-

bilitywiththerelevantprovisionsofLOSC,see,Franckx,opcit.,supran.38,pp.5-11;

Franckx,opcit.,supran.75,pp.266-271;D.R.Rothwell,oicit.,supran.77,pp.81-84.

Concerningtheproposednewregimeforthesurveillanceandcontrolofnavigationin

EUcoastalwaters,see,Ringbom,opcit.,supran.75,pp.279-280.

103) UndertheframeworkofSOLAS,in1994theamendmentwascarriedoutthat

introducedashipreportingsystem.Itsbindingnatureisargued.G.Plant,“The

RelationshipbetweenInternationalNavigationalRightsandEnvironmentalProtec-

tion:ALegalAnalysisofMandatoryShipTrafficSystems,”Ringbom,opcit.,supra

n.1,pp.17-25.
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104) Concerningthesearguments,see,J.S.C.Mellor,“MissingtheBoat:TheLegaland

PracticalProblemsofthePreventionofMaritimeTerrorism,”AmericanUniversity

InternationalLaw Review,Vol.18（2002),pp.365-367.Atthetimeofwritingthis

paper,undertheframeworkoftheSUAConvention,anactthatusesashiptocause

damagetothemarineenvironment,likeaterroristactonthesea,isproposedtobe

includedintheactstobecriminalized.

105) StatepracticeshowsthatthepartyStatestoLOSCgenerallyregardIMOasthe

competentorganandrulesandstandardsincludedintheconventionssuchas

MARPOLandSOLASastheinternationalrulesandstandardsunderArticle211,

Franckx,opcit.,supran.1,pp.19-21,44-52.

106) Asforsuchopinions,see,supran.78

107) Article5ofCHSandArticle94ofLOSCindicatethisexpectationinthatthey

obligeflagStatestoeffectivelyexercisetheirjurisdictionandcontrolinadministra-

tive,technicalandsocialmattersovershipsflyingtheirflags.Inaddition,anindica-

tionoftheinternationalcharacteroftheflagStateprincipleisfound,too,inthe

obligatoryprovisionsunderLOSCinthefieldofFRCandMEP,suchasArticle117

andArticlesaddressingflagStatesinPartXII.

108) FrombothaspectsofFRCandMEPthisproblemispointedout.See,forinstance,

Burke,opcit.,supran.4（TheNewInternationalLawofFisheries),p.309;B.Boer,

“EnvironmentalLawandtheSouthPacific:LawoftheSeaIssues,”Crawfordand

Rothwell,opcit.,supran.89,pp.77-78.

109) Concerningthetheoreticalhistoryoftheeffectivecontrolovertheseaand

practicalresultsinthedemarcationbetweenTSandHS,O’Connell,opcit.,supran.

2,pp.10-19,59-80.AsforthejustificationoftheclaimsforEZandits200-milelimit,

Scovazzi,opcit.,supran.9,pp.96-103;ChurchillandLowe,opcit.,supran.3,pp.

162-163.

110) IntheFisheriesJurisdictionCaseof1998,Canadaextendednotits“preventive”

measuresbutitsenforcementmeasuresagainstaSpanishfishingvesselincludinguse

offorceoverthe200-milelimitofEZandonthehighseas.TheApplicationofSpain,

theFisheriesJurisdictionCase,ICJReports1998,p.437,para.10.Scovazziarguesa

possiblejustificationforsuchmeasurestakenonthehighseas,opcit.,supran.9,p.

134.

111) DupuyandVignes,opcit.,supran.2,pp.1196-1198.Thisargumentholdstruemore

totheportStatejurisdictionunderArticles218and219,id.,pp.1206-1209.The

problemremainsastotheeffectiveexerciseoftheportStatejurisdictionespecially

wherenopollutingeffectisexpectedtothecoastoftheportState.Inthisregard,see,

D.Vignes,“Lajurisdictiondel’etatduportetlenavireendroitinternational,”

Societefrançaisepourledroitinternational,Lenavireendrointinternational（1992),

pp.149-150.

112) IntheFisheriesJurisdictionCaseof1974,ICJdeclared:Itisoneoftheadvancesin

maritimeinternationallawresultingfromintensificationoffishing,thattheformer
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laissez-fairetreatmentofthelivingresourcesoftheseainthehighseashasbeen

replacedbyarecognitionofadutytohavedueregardtotherightsofotherStates

andtheneedsofconservationforthebenefitofall,ICJReports1974,(United

Kingdomv.Ireland),p.31,para.72,(FederalRepublicofGermanyv.Ireland),p.200,

para.64.See,A.Kanehara,“ACriticalAnalysisofChangesandRecentDevelopments

intheConceptofConservationofFisheryResourcesoftheHighSeas,”TheJapanese

AnnualofInternationalLaw,No.41（1998),pp.7-9.InLaBretagneCase,themajor-

ityinthetribunalexpressedtheopinionthatthesovereignrightofacoastalStateof

EZisaboveallanadministrativefunctioninthegeneralinterest,opcit.,supran.64,

para.50.
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